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 City of Gardner, Massachusetts 
Office of the City Council 

~~~~~~~ 
CALENDAR FOR THE MEETING 

of 
MONDAY, FEBRUARY 3, 2020 

COUNCIL CHAMBER 
7:30 P.M. 

 
 

ORDER OF BUSINESS  
 

I. CALL TO ORDER 
 

II. CALL OF THE ROLL OF COUNCILLORS 
 

III. OPENING PRAYER 
 

IV. PLEDGE OF ALLEGIANCE 
 

V. ANNOUNCEMENT OF OPEN MEETING RECORDINGS 
 

Any person may make a video or audio recording of an open session of a meeting, or may transmit the meeting through any medium, subject to reasonable 
requirements of the chair as to the number, placement and operation of equipment used so as not to interfere with the conduct of the meeting.  Any person 
intending to make such recording shall notify the Chair forthwith.  All documents and exhibits used or referenced at the meeting must be submitted in 
duplicate to the City Clerk, as they become part of the Meeting Minutes. 

 

VI. READING OF MINUTES OF PRIOR MEETING(S) 
 

Reading and Approval of the Minutes of the January 21, 2020 Special Meeting, Public 
Hearing, and the Regular Meeting. 

 

VII. PUBLIC HEARINGS 
 

VIII. COMMUNICATIONS FROM THE MAYOR 
 

 APPOINTMENT 
 

 10244 – A Measure Confirming the Mayor’s Appointment of Eric Knudsen to the   
  position of Member, Disability Commission, for term expiring 1/15/2023 
  (Finance Committee). 

  

IX. PETITIONS, APPLICATIONS, COMMUNICATIONS, ETC. 
 

 10245 – Election of the City Auditor (Finance Committee). 
 

10246 – A Measure Relative to a Financial Interest under G.L. Chapter 268A, § 20(b) in
  the Matter of Bradley J. Fucile, Data Collector, for a Contract for Parking Meter
  Clerk Services (Finance Committee). 
 
10247– Scheduling a Joint Convention with the Gardner School Committee to Appoint
  a Gardner Representative/Member to the Montachusett Regional Vocational 
  Technical School District Committee. 
 
10248– A Notice from the Gardner Contributory Retirement Board relative to a 
  meeting to grant a cost-of-living adjustment to retirees and survivors. 
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X.    REPORTS OF STANDING COMMITTEES  
 

 PUBLIC SAFETY COMMITTEE 
 

10216 – An Ordinance to Amend the Code of the City of Gardner, Chapter 560  
   Thereof, Entitled “Solid Waste,” to Change Solid Waste Program Fees 
   (In City Council and Referred to Public Safety, 12/2/2019). 

 
X.    REPORTS OF STANDING COMMITTEES  

 
 PUBLIC WELFARE COMMITTEE 
 

 10207 – An Ordinance to Amend the Code of the City of Gardner, Chapter 675 Thereof, 
  Entitled “Zoning,” to Amend Section 675-610, General Requirements, Sec. F
  and Section 675-1050, Fences and Hedgerows (In City Council and Referred to 
  Public Welfare, 11/18/2019). 
 
 FINANCE COMMITTEE 
 

 10237 – An Ordinance Amending the Code of the City of Gardner, Chapter 171
  Thereof, Entitled “Personnel” to Change Article IX. Vacations for City 
  Officers and Employees, Section 171-36, Other full-time officers and
  employees; and, by adding new Section 171-37 (a) Conservation/Planning
  Agent, providing for additional vacation leave (In City Council and Referred to
  Finance, 1/21/2020). 

 

 10238 – An Ordinance Amending the Code of the City of Gardner, Chapter 171
  Thereof, Entitled “Personnel” to change Article XIII. Department Head
  Benefit Time and Longevity Pay, Section 171-53, Vacation, providing for
  additional vacation leave (In City Council and Referred to Finance, 1/21/2020). 

 
 COUNCIL AS COMMITTEE OF THE WHOLE 
  

 10240 – A Measure Authorizing the FY2020 Community Development Block
  Grant Mini-Entitlement Plan (In City Council and Referred to the Council as
  Committee of the Whole, 1/21/2020). 

 
XI. UNFINISHED BUSINESS AND MATTERS FOR RECONSIDERATION 
 

 10207 – An Ordinance to Amend the Code of the City of Gardner, Chapter 675 Thereof, 
  Entitled “Zoning,” to Amend Section 675-610, General Requirements, Sec. F
  and Section 675-1050, Fences and Hedgerows (In City Council; Referred to the 
  Planning Board for Report; and, Ordered to Joint Hearing, 11/18/2019; Hearing, 1/21/2020;
  Planning Board Final Report pending). 
 

XII. NEW BUSINESS 
 
XIII. CLOSING PRAYER 
 
XIV. ADJOURNMENT 
 

Items listed on the Council Calendar are those reasonably anticipated by the Council President to be discussed at the meeting.  Not all items listed 
may in fact be discussed and other items not listed may also be brought up for discussion to the extent permitted by law.   
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Special Meeting of the City Council was held in the City Council Chamber, Room 219, City 
Hall, on Tuesday evening, January 21, 2020.  
 

CALL TO ORDER 
 

Council President James Walsh called the meeting to order at 6:00 o’clock p.m.  
 

CALL OF THE ROLL 
 

City Clerk Alan Agnelli called the Roll of Members. Eleven (11) Councillors were present 
including President James Walsh and Councillors James Boone, Nathan Boudreau, Craig 
Cormier, Ronald Cormier, Aleksander Dernalowicz, Scott Joseph Graves, Karen Hardern, Judy 
Mack, Elizabeth Kazinskas, and George Tyros. 
 

Also present was Attorney John Flick, City Solicitor.  
 

OPEN MEETING RECORDING & PUBLIC RECORDS ANNOUNCEMENT 
 

President Walsh announced to the assembly that the Open Meeting Recording and Public 
Records Announcement is posted at the entrance to the Chamber, and that any person 
planning to record the meeting by any means should identify themselves.  
 

SPECIAL MEETING NOTICE 
 

Council President James Walsh read aloud the Special Meeting Notice, as follows: 
 

“Pursuant to Rule 1 of the Rules of the City Council, a Special Meeting will be held 
upon the request of Councillors Scott Joseph Graves, Esq. and Karen G. Hardern for the 
purpose of deliberating on the powers of an Acting Mayor under City Charter Section 
32 and the issue of a vacancy in that office under Charter Sections 23 and 32.”  

 

Commenting on the meeting’s proceedings, President Walsh stated that, customarily, a special 
meeting is for the purpose of voting on a particular item appearing on the Agenda and the 
discussion and debate associated with it, and then to act on the particular item.  The subject 
matter in the call of this special meeting, he said, is for a discussion on the topics raised in the 
meeting request.  Customarily, he said, a discussion about a certain topic is the subject of an 
Informal meeting of the Council, after the measure has been referred to the Council as a 
Committee of the Whole.  “So, this is somewhat unusual in that respect,” he stated. 
 

Continuing, President Walsh said that given the circumstances in which the Council finds 
itself, the resignation of the Mayor and the circumstances of an Acting Mayor, that he would 
“exercise his discretion to permit discussion on the topic even though it is not really a topic for 
a vote on tonight’s Agenda.”  There were no objections, so Councillor Graves started the 
discussion. 
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Councillor Graves moved to commit the discussion item in the Call of the Meeting to the 
Council as a Committee of the Whole for the purpose of discussing the issue. 
 

Councillor James Boone seconded the motion. 
 

On the motion to commit the matter to the Council as a Committee of the Whole, Councillor 
Graves stated that he and Councillor Hardern thought that the Council “should get its arms 
around the thing in advance,” and added, “The Mayor resigned today, so that issue is off the 
table, which is [now] moot.” 
 

On the motion, Councillor Graves said, “As far as the powers of an Acting Mayor, it comes 
down to the phrase ‘matter not admitting of delay.’  A lot of issues will come back to the City 
Council from the Acting Mayor and the Council has to make sure that the Council is making 
the right decision.  That whatever we’re working on, it has the have authority before it comes 
to us.”  He remarked that [discussions] in the Committee of the Whole is more informal and 
that Councillors get to speak more than twice.  
 

President Walsh stated that at the end of the meeting, a motion to adjourn will be required to 
close the Special meeting. 
 

On the motion, it was voted viva voce, eleven (11) yeas, President James Walsh and 
Councillors James Boone, Nathan Boudreau, Craig Cormier, Ronald Cormier, Aleksander 
Dernalowicz, Scott Joseph Graves, Karen Hardern, Judy Mack, Elizabeth Kazinskas, and 
George Tyros, to commit the item to the Council as a Committee of the Whole for the purpose 
of discussing the issue. 
 

Councillor Graves opened discussion by asking, “When can an acting mayor exercise mayoral 
powers under our Charter?  Our Charter mimics two sections of State Law, which uses the 
phrase ‘not admitting of delay’.”  In a meeting with the City Solicitor, Assistant City Solicitor, 
the Mayor, and City Clerk, Councillor Graves said that the City Solicitor used the term 
“emergencies” when describing “matters not admitting of delay,” and his [Atty. Flick] Memo 
of November 18, 2019 also referred to ‘emergencies’.   Councillor Graves said that he did not 
agree with Atty. Flick’s Opinion, so he [Graves] sent a new response letter to the City Solicitor 
in December with 35 questions which, he added, are included in his letter that he distributed 
to the Councillors before the meeting. 
 

Continuing, Councillor Graves stated, “After the election for Council President, the City 
Solicitor’s opinion changed from ‘emergencies’ to ‘a bunch of things’, but let’s just call it ‘a 
sense of a necessity’.”   “I think,” He said, “that we [Graves and the City Solicitor] agree that 
the case we use is Dimick v. Barry, which is ‘the seminal case’.”  “The statutes don’t define the 
meaning of ‘matters not admitting of delay,’ but that it just uses the phrase.  The Dimick case 
if the only thing that we have to go by,” he added. 
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Continuing, Councillor Graves said, as he “pointed out in his letter,” “It doesn’t mean what the 
City Solicitor says it means. The City Solicitor says it means a ‘sense of necessity’. First of all, a 
sense of a necessity is less than a necessity.  A necessity in city government is just about 
everything.”  “So,”, he said, “if you want to call ‘a sense of a necessity’ the same as ‘a matter not 
admitting of delay’, then the Acting Mayor will be able to essentially make any decision that 
he wants, which may be you guys want that. Maybe the City wants that, I don’t know. Should 
we go to that lax of a definition of matters not admitting of delay?” 
 
“Now,” Councillor Graves stated, “Dimick says that not only do you need more than a ‘sense 
of a necessity’ – I have no idea what that means. But, it’s like having a sense of a wind. If you’re 
in the middle of Lake Champlain in a sailboat, wind will get you to the other side of the lake.  
A ‘sense of wind’ will help you write poetry in the boat overnight while you’re stranded.” 
 
Continuing, Councillor Graves stated, “Dimick says you need more than a necessity – you need 
an urgency. But, you need more than an urgency, you need ‘a pressing and irresistible public 
urgency of an unusual kind’.”  “So,” he said, “I think it is important that we have the definition 
of ‘matters not admitting of delay’ and I think the Acting President needs to know the 
definition, because you’re not going to know when you can act and when you can’t act.”  “So,” 
he said, “I think that if we agree that the definition – Dimick says it is “a pressing and 
irresistible public urgency of an unusual kind.”   
 
Continuing, Councillor Graves stated, “Now, here’s the other point.  The discretion is all with 
the Acting Mayor. I don’t think that there’s anything that the City Council can do about it.  I 
just think that it’s good to talk about what that definition might be in open public, in a 
transparent situation where the public can see what we are talking about and can see what...the 
City Council thinks the definition is.”   
 
Continuing, Councillor Graves said, “The other part of Dimick that I have a question about, 
and I read it several times, it almost sounds like Dimick is saying every time the issue comes 
up as to whether or not we need a determination about what is a matter ‘not admitting of 
delay’, it looks like they want us to go to Court for a judicial determination.  It could be read 
that way.”  “I don’t think it’s saying that,” he continued, “I’m using common sense. I think it 
is saying that you can make that decision at your own risk, but that it could be challenged – 
but ultimately it could always go to court to be challenged.”  “It can’t mean that,” he 
continued,” because everything is challengeable in Court.  Anyways, that is a question for the 
City Solicitor, but at the very least, we have to have that definition pinned down.”  “A sense 
of a necessity is basically anything,” he added.  
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Continuing, Councillor Graves stated, “There is no way the City Council is going to know  - 
we don’t have the executive that the people voted in – he’s gone, he resigned” “So,” he said,  
“we would like, if possible, [that] the City Council knows about the decisions that the Acting 
Mayor is making.”  “But,” he said, “We’re not going to know what the Acting Mayor is doing 
unless the Acting Mayor tells us.  I would hope that we are informed as to what the Acting 
Mayor is doing, but it’s his discretion and he doesn’t have to tell us anything.”   
 
Continuing, Councillor Graves stated, “Some people say that the Charter needs to be revised 
or the Charter is lacking – it’s a nightmare – I’m just saying maybe you agree with me. There’s 
only so far the human language can go with these things.” 
 
Citing the City of Fall River case, Councillor Graves stated, “They tried to come up with an 
Ordinance as to when a City Council can declare a vacancy. The Court said, ‘You can’t do that’.  
There’s only so much that a City Council can do – only so much a Charter can do.”  “You 
hope,” he said, “that the people you elect – you hope that the City officials use common sense 
and reason when they make decisions and sometimes that doesn’t happen and so you have to 
revert to the Charter which really isn’t there to cover every consequence and every 
circumstance and every potentiality that might happen.” “So,” he said, “I don’t think there’s 
anything wrong with the Charter…I think at this point the City Council should, if at all 
possible, be kept in the loop as to what the Acting Mayor is doing.”         
 
Council President Walsh recognized Councillor Karen Hardern, the second petitioner for the 
Special meeting. 
 
Councillor Karen Hardern said, “My concern is that we need some kind of clarity like 
Councillor Graves has been speaking about – ‘Emergency’ or ‘matters of admitting to a delay.”  
“I’ve had a few department heads give me a call,” she said, “as they have their own concerns 
about what if something should happen in their department.  Can they take of that or will they 
have to wait many months before a new Mayor comes in?” “I’ve heard from quite a few people 
from the City who don’t understand this and I thought this meeting would be a great thing for 
the people and the Councillors to get together and speak about this,” she said, adding “I don’t 
think this situations ever happened quite like this.”   
 
Council President James Walsh introduced City Solicitor John Flick. 
 
The City Solicitor, Attorney John Flick, announced to the Council that he prepared a Power 
Point Presentation to summarize the standing laws currently relating to the Dimick Case and 
other matters, as well as the Law Department’s opinion regarding “matters not admitting of 
delay”. 
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Attorney Flick cited the following:  
  
From Section 32 of the City Charter: 
 

If the Mayor is absent or unable from any cause temporarily to perform his duties, or if 
his office is vacant during the first eighteen months of his term, his duties shall be 
performed by the president of the city council. The person upon whom such duties shall 
devolve shall be called “acting mayor”, and he shall possess the powers of mayor only in 
matters not admitting of delay, but shall have no power to make permanent appointments. 

 
Matters Not Admitting of Delay 
 

The phrase “matters not admitting of delay” comes from M.G.L. c. 39, § 5 Except as 
otherwise provided by city charters, upon the death, resignation or absence of the mayor, 
or his inability to perform the duties of his office, the president of the board of aldermen 
shall perform them; and if there is no such officer, or if he also is absent or unable from any 
cause to perform them, they shall be performed by the president of the common council, 
or, if there is no such officer, or if he is absent or unable to perform such duties, by such 
alderman as the board of aldermen may from time to time elect, until the mayor or the 
president of the board of aldermen is able to attend to said duties or until the vacancy is 
filled. The person upon whom such duties devolve shall be called “acting mayor” and shall 
possess the powers of mayor only in matters not admitting of delay, and shall not make 
permanent appointments. 

 
Meaning of “matters not admitting of delay” 
 

• There are two court cases which address the meaning of the clause “matters not admitting 
of delay.” 

 

  Ryan v. City of Boston, 204 Mass. 456 (1910) 
Dimick v. Barry, 211 Mass. 165 (1912) 

 
• Despite the age of these cases, they present the controlling law on the meaning of the 

clause “matters not admitting of delay.” 
 
 

Ryan v. City of Boston 
 

In Ryan v. City of Boston, the Court considered the validity of a contract to construct a public 
sewer signed by the then acting mayor Whelton. 
 
The Court posed the question: 
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• “But the powers of an acting mayor are expressly limited . . . to matters requiring 
immediate action. If this limitation is applicable to the defendant city, the contract is 
invalid, as it does not appear there was any urgent public necessity for the construction of 
the sewer.” 

 

The Ryan Court ultimately upheld the contract concluding that Whelton, as acting mayor was 
authorized to perform all the duties of the office of mayor as required by the “general and special 
laws applicable to the administration of the municipal affairs of the city.” 
 

• In holding thusly, the Court acknowledges that there is a need of an acting mayor to 
maintain the administration of the municipal affairs of the City. 

 

Atty. Flick added that he believes that the Ryan case is applicable in this instance, even though 
it was not referenced in the Dimick case, as “the Court acknowledges that there is a need of an 
acting mayor to maintain the administration of the municipal affairs of the City, which is very 
important as the City considers the question.” 
 
Dimick v. Barry 
 

Atty. Flick noted that the Dimick case was different, as it dealt with the absence of a Mayor. 
 

• Dimick considered the application of M.G.L. c. 39, § 5 to the execution of a contract by 
an acting mayor occasioned by the absence of a mayor due to illness. 
 

• In Dimick the Court considered the laying out of a public way. 
 

• The Mayor’s absence lasted over four weeks and returned to the full performance of his 
duties. 

 

• The Dimick decision provides a robust analysis of the meaning of the clause “matters not 
admitting of delay.” In presenting its initial analysis the Dimick Court states: 

 

“While this language should not be given narrow or refined interpretation and 
should be construed in view of the practical necessities of municipal administration 
. . .. The words are both plain and emphatic. They express a definite conception of a 
necessity so importunate that it cannot be resisted with reason.” [Emphasis Added.] 

 

• The Dimick Court provides concrete examples to illustrate the meaning of “matters not 
admitting of delay.” 
 

• “Cases might arise where it would be apparent as matter of law upon the face of the 
papers that the approval of the order was ‘a matter not admitting of delay.’ Such an 
inference might be drawn respecting a warrant for an election or an appropriation of 
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money to be used for a Fourth of July celebration or a corporate anniversary, or like orders 
where time appears to be of the essence of the subject.” 

 

• “Appropriations necessary for immediate payment of fixed charges of various municipal 
departments would come within this rule.” 

 

• The Court concluded: “The mayor is the one designated by law to be the executive of 
the city. It is not a mere passing incident which enables another to supplant him, but a 
pressing urgency of an unusual kind.” [Emphasis added.] 

 

• Continuation of illustration of “matters not admitting of delay.” 
 

• An emergency measure requiring instant attention. Impending disaster, threatened 
disorder, public pestilence, devastation by flood or fire illustrate the range of subjects of 
this character. 

 
In Summary 
 

When considering if a matter is not admitting of delay, the acting mayor should consider the 
following: 

 

• Is the matter immediately necessary to maintain the administration of the municipal 
affairs of the City? 

• Does the matter present an issue of urgent public necessity? 
• Is time of the essence? 
• Would a failure to act result in potential “immediate” liability to the City? 
• This is a case by case analysis. 
• The acting mayor must operate within the appropriations already made by the Council. 

If supplemental appropriations are needed, additional Council action will be required. 
 
Attorney Flick suggested that the signing of contracts for road paving for [seasonal] work when 
funds have been appropriated, for example, is a determination to be made by the acting mayor 
as to whether it is a matter “not admitting of delay.”  “What the Law Department has 
proposed,” he said, “is that department heads provide a statement that would list reasons why 
they believe a matter needs to be addressed immediately.  The acting mayor could then review 
the request and in the acting mayor’s opinion that it is a ‘matter not admitting of delay’ and no 
further appropriation is necessary; the acting mayor could sign the measure, as the document 
is included within the contract packet, thus, the acting mayor had the authority to sign that 
contract.”  
 
Continuing, Attorney Flick said that the same process could possibly be adapted to other 
scenarios.  For example, he said, that “if there were a desire to pass Ordinances, such as creating 
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a new public park.  Would that be “admitting of delay?  No, probably not.” “It would have to 
be considered on a case-by-case analysis,” he added. 
 
In Conclusion 
 

“There is force in the argument that the question whether a matter admits of delay or not is an 
administrative one and must in the nature of things be decided by the officer called upon to act; 
that it relates to public affairs of importance which ought not to be held in doubt as to their 
validity until there can be a determination by the courts; that public officers are assumed to act 
in good faith and that all reasonable presumptions should be drawn in favor of the existence of 
facts necessary to constitute a legal performance of duty.” Dimick, at 167-68 
 

• In other words, the existence of an urgent matter requiring action by the acting mayor, 
must be left to his or her final determination. 

 
Attorney Flick stated, “We trust in the good faith of the Acting Mayor in these decisions on a 
day-to-day basis when there is a call for these decisions to be made.”  “Over the next five 
months,” he said, “we’ll see this issue primarily on the issue of contracts where the City Council 
has voted appropriations for those contracts.”   
 

Concluding, Attorney Flick said, “We are ready to place a process in effect to deal that will 
provide sound defense for the City should somebody challenge the validity of a contract, but 
also give the acting mayor guidance to get through the next few months in an orderly way to 
maintain sound administration of the City’s government.” 
 

Councillor James Boone stated that the public is still confused, but that through the [special] 
meeting, he would like to address a couple of issues.  “One,” he said, “is that if the Mayor had 
not resigned today, what action could the City Council have taken?”  “And,” he said, “number 
two, is there anything that could have been put into the Charter to prevent the situation that 
we are in?” 
 

In response, Council President Walsh said that the question “is probably outside the scope of 
the matter that is subject of the Special Meeting.  However, if the City Solicitor is in a position 
to respond, then he may have that opportunity.” 
 

Attorney Flick remarked that Councillor Boone’s questions “are very large.”  “The question 
‘could this have been prevented’?”  “The problem,” he said, “is that the Office of Mayor is 
elected by the people and has very specific and strict constitutional protections.  The Council 
lacks the legal authority to declare a vacancy, absent very specific guidelines.”   
“And,” he said, “in the case of the City Charter, only by death, resignation, or absence, as noted 
in Chapter 39, section 5.”  
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Continuing, Attorney Flick stated, “In the Fall River case, the definition of ‘vacancy’ in that 
case is not defined. The Council, in that case, tried to force the question – the Mayor was 
indicted for criminal activity – so they [Council] said it constitutes a vacancy in the office. The 
Court said, ‘No, it does not.’  If he was convicted, then that would be a different story.  But, 
the term vacancy wasn’t properly defined in the [Fall River] Charter.”        
 

Councillor Boone asked, “What recourse does the City have if he [Hawke] stayed on and did 
not resign?” 
 

Attorney Flick responded, saying that the City could certainly attempt to take action through 
the Law Department, whether through an injunctive action or a declaratory judgment action 
against the sitting Mayor or the Mayor-elect to force the Mayor-elect to take the oath of office.  
“The problem,” he said, “is that Section 23 of the City Charter says that ‘the Mayor-elect, 
should he or she be absent from the first meeting of the Council of the year following the 
election, or cannot attend that meeting, he or she can take the oath of office at any meeting of 
the Council thereafter’.”  “So,” he said, “just on the face of the Charter, that matter, I believe, 
would get thrown out of Court because the Charter allows that person…months to take the 
oath of office.” 
 

Councillor Boone remarked that it appears to him that the Charter does not have clear 
definitions and that it sounds like it [Charter] may need change. 
 

Attorney Flick said that considering what the City is currently facing, there may be some room 
for clarification and refinement to the Charter. 
 

Councillor Judy Mack stated that about thirty years ago, Council President Walsh served as 
Acting Mayor and then questioned the powers that he [Walsh] had at that time and whether 
there was any precedent then. 
 

President Walsh stated that the City had been in this situation twice before.  First, in June, 
1933, the elected Mayor, George Sweeney, was appointed Assistant United States Attorney 
General and as a result, he resigned via telegram.  As a result of Mayor Sweeney’s resignation, 
Council President Stanford Hartshorn became Acting Mayor.   
 

Continuing, President Walsh informed the Council that he reviewed the minutes of Council 
meetings following Mayor Sweeney’s resignation and found that matters were addressed, that 
elections were ordered and held, and that James Timpany was elected Mayor at the Special 
Election to serve the unexpired term.  
 

Continuing, President Walsh said that thirty years ago, there was no Mayoral vacancy, but 
that the Mayor was unavailable, which is mentioned in the City Charter and a situation in 
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which an Acting Mayor becomes involved.  As a result, as Council President, he became Acting 
Mayor, serving from November, 1989 until January, 1990, when the duly elected Mayor, 
Charles Manca, elected at the scheduled election in November, was sworn into office. 
 

Continuing, President Walsh said that following the Mayor’s unavailability, meetings of the 
City Council were conducted without difficulty and that he was aware of the limitations as 
Acting Mayor, including permanent appointments.  He said that when he became Acting 
Mayor, the City did not have a Law Department since there was no City Solicitor or Assistant 
City Solicitor.  Therefore, he appointed C. Deborah Phillips to the position of City Solicitor 
and Timothy Hillman, now a Federal District Court Judge, to the Assistant City Solicitor’s 
position.  Both were appointed for terms not more than 60 days.  He added that he consulted 
with Mayor-Elect Charles Manca about the temporary appointments, both of whom were 
appointed by Mayor Manca to permanent appointments.  
 

Concluding, President Walsh said that Council meetings and government operations 
functioned in an orderly fashion, adding, “I can tell you that I understand the limitations of 
the office and the guidance that the Dimick case provides and will conduct myself 
accordingly.”  
 

Councillor Nathan Boudreau complimented Attorney Flick for his eloquent presentation and 
noted solace in knowing the Attorney Flick will be available to guide the Acting Mayor. 
 

Councillor George Tyros informed the Council that in his line of work, they operate using an 
“80-20” rule. He said that when a situation arises, outcomes cannot always be predicted, so 
solutions are designed to provide for 80% of anticipated situations and then deal with the 20% 
of unanticipated situations as they arise.  He said that it is his understanding that the situation 
that the City now faces, the Acting Mayor’s powers are limited to maintaining the 
administration, covering about 80% of situations that may arise. The other 20% of the 
situations may be beyond the authority of the Acting Mayor, so then the Acting Mayor would 
alert the Council.       
 
In response, President Walsh said, “A more cogent analysis is that if it is a matter that isn’t 
needed to be done right now and that it can be deferred or delayed until the elected Mayor 
can address it, then it should be delayed.”  “But,” he added, “in the orderly administration of 
government, on a day-to-day basis – contracts, bills – those are matters that really cannot be 
delayed.”   
 

Attorney Flick commented that the 80% would be for items already appropriated, but the need 
to address a falling building, for example, would fall within the 20%, on a case by case basis. 
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Councillor Ronald Cormier stated that his concern focused on matters where funds have been 
appropriated and contracts are of a time-sensitive nature, such as a school bus contract, where 
bidding has occurred and the contract would coincide with the school year. 
 

Councillor Graves said that Dimick is an old case. “I don’t think it says exactly what the City 
Solicitor is saying it says, but the point that Dimick does make is, that four times it bends over 
backwards to say that the Acting Mayor’s power is severely limited,” he said.  “Dimick,” he 
continued, “says it is an extremely limited power of the Acting Mayor. They [Court] say, 
‘When a public officer undertakes to perform by way of substitution duties so definitely 
circumscribed it must appear they are warranted and no strong presumption exists in favor of 
the Acting Mayor’s decision’.”   
 

Continuing, Councillor Graves said, “So, the point is you can have the best plan that you can 
come up with - by the way [it] doesn’t include the City Council unless you need money - but 
the contract’s not going to be valid unless a court says it is.”  “What this is going to do,” he said, 
“unfortunately, nine times out of ten, you’re going to know what to do – it’s definitely a ‘matter 
not admitting of delay.’  But, in those gray areas, if we don’t get court approval, it’s just going 
to give somebody down the road fodder to say, ‘Well, this is an illegal contract because that 
wasn’t a matter ‘not admitting of delay’.”  Continuing, “This is why I think what Dimick is 
saying – the court is what makes the judicial determination, on a case by case basis, as to 
whether something is not a matter admitting of delay.  So, I’m thinking that nine times out of 
ten you’re going to be okay, then that one time, I hope that – nobody – the City Council – 
cannot approve that the make it valid, unless it’s a court.” 
 
Commenting on Councillor Graves’ remarks, President Walsh said, “The factual basis upon 
which the decision to act is based on that establishes it as an urgent matter that can’t be delayed 
would form the foundation for any defense of an action challenging it.  And I believe that the 
Dimick case addresses that in a meaningful way.” 
 
Seeking clarification, Councillor James Boone questioned whether Council President Walsh 
would continue to serve as Council President while also serving as Acting Mayor. 
 
Council President Walsh nodded in the affirmative. 
 
Councillor James Boone questioned whether Council President Walsh could vote on an 
appropriation if he filed it in his role as Acting Mayor. 
 
President Walsh responded, saying that as the Acting Mayor, he is able to vote, unless excluded 
by interest. 
 



 
SPECIAL MEETING OF JANUARY 21, 2020 

_____________________________________________________________________________________ 
 

 

Page 12 of 12 
 

CITY OF GARDNER     IN CITY COUNCIL 

ADJOURNMENT 
 

On a motion by Councillor Ronald Cormier and seconded by Councillor Nathan Boudreau, it 
was voted viva voce, eleven (11) yeas, President James Walsh and Councillors James Boone, 
Nathan Boudreau, Craig Cormier, Ronald Cormier, Aleksander Dernalowicz, Scott Joseph 
Graves, Karen Hardern, Judy Mack, Elizabeth Kazinskas, and George Tyros, to adjourn at 6:44 
p.m. 
 
Accepted by the City Council:  
 



Scott j. Graves
City Councillor AT LARGE

[“Sandwiches sure taste better with milk.” Opie Taylor]

MEMORANDUM

To: Attorney John Flick, Esq., City Solicitor
Prom: Scott j. Graves, Coundillor AT LARGE
Date: Jan. 21, 2020
Re: Your Nov. 18, 2019 Memorandum and Three Emails of Jan. 8,

2020

HACKGROUND.

On Nov. 1 4’ you and Mayor Hawke met with me (the Asst. City Solicitor was there, as was the City
Clerk). You said that the Acting Mayor (to be me, at that time — as we disctssed during that meeting)would not have any powers of the Mayor unless in connection with an “emergency.” Your word.

Four days later, you isstied your “Memorandum” in which you confirmed that aforementioned legalopinion that the Acting Mayor (still, to be me at that time) “does not assume the oftce of’ the mayor” andcannot take any action unless in response to “emergencies.”

In December 2019, I provided yoti a letter in response to your said 11/18/19 opinion in which I formallyasked yoti many (35) questions raised by your said 11/18 Memorandum. I stated that there were certainaspects abotit your “Memorandum” and its opinions that caused me concern, and requested clarification.That was in December. You have never responded to my December communication.

tn [)ecember, you sent emaits to Councillor James Johnson (hut never responded to my Decemberquestions) which included, among other sentiments, your opinion that, even given our established facts,the Mayor could keep the Mayor’s office empty (no Mayor, no Acting May01’) for two years - and therewould be nothing the City could successfulLy do about it.1 Now that the Mayor has resigned, I do notneed to provide my response to that opinion of yours — but I will say that I see it as patently astounding.

On Jan. 8hh1
— you informed me that you were working on a plan to “protect the actions oActing Mayor,”and that that plan involved the legal determinations of an unclectecl Department I-lead, the unelected CitySolicitor, and the Acting Mayor — but not the City Council. This caused much confusion and potentialchaos in city government. No City Councillor knew about this plan of yours.

YOUR CHANGING OPINION.

On .Jan. 6th was removed as Council President. Alter I was removed, you sent me an email in whichyou trovided a drastic change in your opinion that the Acting Ma)’or could only act in the face of“emergencies.” Again, you never responded to my aforementioned December letter.

So, according to you, if the People kept electing him, and if he kept refusing to take the oath, the City of Gardnerwould never again have a Mayor or an Acting May01’ — with nothing the City could do about it.

1



Your new opinion, post-Jan.
6th, is that you didn’t actually mean “emergencies” when you wrote

‘emergencies” in your 11/18/19 Memorandum. You say, post—Jan. 6th, that when you wrote
“emergencies” you really meant a “sense of something where time appears to he of the essence,” or a
“sense of a necessity.”

So. you now believe that a “sense of a necessity” triggers the Acting Mayor’s powers as a “matter not
admitting of delay.” That is not correct, obviously, as set forth below.

I have no idea where this “sense” comes from, and you don’t say where it comes from.

Yoti write that the Dim ick Court made “necessities” the same thing as “emergencies.” This obviously is
not correct, far from it — as I point out below.

I hope we will all be able to eventually agree that a “matter net admitting of delay” is mttch more than a
“sense ofa necessity.” Otherwise, the Acting Mayor will literally have unbounded and unchecked
Mayoral power— because a “sense ofa necessity” is just about anything yoti want it to be.

I do not know where you originally came up with “emergency” in November (pre—.Jan. 6th) to define a
“matter not admitting of delay.” We can agree that Dim ick does not hold that “matters not admitting of
delay” are only emergencies. Though emergencies do suffice to trigger the Acting Mayor’s potvers
(obviously), what else can trigger them? In November (pre—Jan. 6th), according to you. i1othiflg else.

So, I agree: the case law does require an all or nothing “emergency” in order for it to be “a matter not
admitting of delay.” The City Charter, likewise, also does not require an emergency in this regard.2

l3ut, something far greater than what you say is merely a “sense of a necessity” is required to amount to a
“matter not admitting of delay.”

So. post-.lan. 6h1, you say that the triggering of the Acting Mayor’s powers does not have to be an
“emergency,” and, in fact, we do not even need an act ucil “necessity” itself. All it takes, according to you
(post-Jan. 6th)

is a lyrical “sense” of a necessity. Obviously, that is a definition so devoid of a skeleton
that it would be whatever the Acting Mayor wants it to be.

No court has used the phrase “sense of necessity,” or a “sense” of anything. So not only can no one know
what it means, legally it means nothing. It’s like being on the middle of a Lake Champlain in a sailboat.
The wind gets the boat to the shore. A “sense” of the wind helps yoti compose poetry while stranded in
the middle of the Lake all night.

DOES DIMWK REQUIRE A JUDICIAL DETERMINATION THAT SOMETHING IS A
“MATTER NOT ADMITTING OF DELAY”?

Dimick v. Barry is the seminal case law that clel’ines “matters not admitting of delay.” I think we agree on
that, The Dimick Court states this: “[t]he stattite makes no provision for the ascertainment of ‘matters not
admitting of delay.’ Therefore, it must be determined according to the usual course ofjudicial procedure
as each case arises.” So, it looks like the SJC keptfor the courts the ultimate role of determining what it

2 IThe City Charter shows this by its use of “emergencies” (and a 2/3 CC vote) in other Sections of the Charter,
obviously, the Founders chose not to use “emergencies” in Section 32. Logic demands, therefore, that the
l’ounders’ employment of the phrase “matters not admitting of delays” means they did not require “emergencies.”
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means, on a case by case basis.3 So, the Court is pointing out that the Acting Mayor makes a mayoral
decision withoutprior judicial approval at the City’s own risk and peril.

The Dimick Court considered the argument that such municipal decisions as those of the Acting Mayor
“ought not to be held in dottbt as to their validity until there can be a determination by the courts.” But,
l)imick is not persuaded that that concern overrides the Putlic’s interest that the decisions of the Mayor
should be made by the human they elected as Mayor, and not some “substittite.”

The Court goes on to say that, “[tJhe extremely limited power conferred by the stattite does not seem to us
to indicate a legislative intent to leave a question deemed so important to the conscience of persons
clothed temporarily with a power, for the exercise of which they were not primarily selected.” In other
words, the Acting Mayor should not be the one to decide when a “matter not admitting of delay” exists.

So, do we have to go to Court each time the question comes UI) as to whether a situation triggers the
Acting Mayor’s exercise of mayoral powers? Should we?

THE LAW REGARDING THE DEFINITION OF “MATTERS NOT ADMITTING Of DELAY.”

No statute defines a “matter not admitting of delay.” So, we rel)’ on Dimick — which is the law on this.
l)imick does not state that the Acting Mayor’s powers arc triggered by something as vague and
amorphous as a “sense of a necessity,” as you say is the case. In fact, Dim ick does not use the word
“sense” at all.4 It requires much more than that.

Furthermore, apart from the fact that your mystical illusion of a “sense of a necessity” is nowhere to be
found in Dimick, the Court does state that an actual “necessity” is not even enough to amount to a “matter
not admitting of delay.” Dimick says you need more than even an actual “necessity.” Dim ick provides
that you need a necessity that rises to a level that is so compelling (“importunate”) that it cannot be
“resisted with reason.” But, the Dimick reasonitig goes even /iiiiher than that — it states that you need
!nt)rc’ than an actual necessity — you need an actual “urgency” (not a “sense” of an urgency). Bctt, believe
it or not, Dimick goes even further than that — yott need not just an acttial urgency, btit an actual urgency
that rises to the level of a “pressing urgency of an wiusudil kind,” an “irresisüble public urgency.”
So, Dimick’s holding is that the definition ofa “matter not admitting of’ delay” is:

“A pressing and irresistible pti bIle ii rt.cucv of an u n usual kmd.”

So, no. You are not correct when you state that Dim ick states that “emergency” and a basic “necessity”
are the same thing. That only muddies the unfortunate dilemma facing the City, and expands the ActingMayor’s powers when Dimick is bending over backwards to limit them.

It can be argued that every decision the Acting Mayor makes requires prior judicial approval to have validity.You cite the Ryan v. Boston case. But, contains oniy dicta — and contains no reasoning or analysiswhatsoever as to what constitutes a “matter not admitting of delay.” The jy Court talks about what reaction isrequired in consequence of the existence of an “urgent public necessity” — such reaction being “immediate action.”anything can be taken away from yg (and Dim ick is two years newer that Ryan, and did not even give it apassing reference) is that the Court required, at the least, an “urgent public necessity” — not Just a “sense” of anecessity or even a basic “necessity” or even a basic “urgency.” In other words, ii takes a lot to amotnit to a “matternot admitting of delay.” Anyway, jyg is only dicta.
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So. the Acting Mayor’s powers are triggered by 1) an actual “public urgency,” which is 2) pressing, and
3) irresistible, and 4) unusual. All of those elements are required. A nebulous “sense” ofa basic
“necessity” is nowhere near enough.

DIMI€K PROVIDES THAT THE INTEREST AT STAKE IS THAT OF THE CITIZENS IN
HAVING THEIR ELECTED OFFICIALS MAKE TITE DECISIONS TI-IEY WERE ELECTED
TO MAKE.

In l)imick the SJC points outfour times in a very short decision, that the primary interest is the public, the
citizenry, in making these determinations. Dimick points out that this is an “extremely limitedpower of
the acting mayor.” Where the SJC in Dimick bent over backwards (see below) to point out that the acting
mayor’s powers should be as limited as possible, your opinion seeks to expandthose powers.

The Dimick court repeatedly states that the primary interest here is that Mayoral decisions be made “by
the person elected by the people, rather than by a stibstittite (the Acting Mayor).” The Dimick Court
repeats this concern for the interests of the Citizeniy: “[w]hen a public offlcer undertakes to perform by
way of substitution duties so definitely circumscribed . . . it must appear that they are warranted and no
strong presumption exists in (favot of the Acting Mayor’s decision).”

l’he Dimick Court says it yet again in explaining the priority of the Public’s interest here: “{t]he Mayor is
the one designated by law to be the executive of the city. It is not a mere passing incident which enables
(the Acting Mayor) to supplant him.”

Obviously, the Courts are firmly against the Acting Mayor making Mayoral decisions right from the get-
go. There is no presumption in favor of the Acting Mayor, only against him.

The Dimick court goes on to say that in an analysis of whether a decision of the Acting Mayor was made
validly as to a “matter not admitting of delay,” the Acting Mayor’s discretion is not determinative.
Instead, the Court held that “[t]he extremely limited power conferred (to the Acting Mayor) does not
seem to us to indicate a legislative intent to leave a question deemed so important to the conscience of
j)ersomis clothed temporarily with powei for the exercise o/ii’hich they ii’ere not primarily elected
(emphasis added).”

YOUR STATEMENTS AND YOUR NEW PLAN HAVE CAUSED CONFUSION

The point here, though, is that there is much confusion inserted here by your post—Jan. 6 reversals, and
Lw your misstatements as to the Dirnick holding.

For ‘oii to say a “necessity” (or even less — a “sense” of a necessity) is the same thing as an “emergency”
is incorrect, and misstates the Dimick holding. We must be careful not to expand the Acting Mayor’s
powers where the Dim ick SJC bent over backwards to limit them.

Prior to Jan. 6t11, your opinion was that it took “emergencies” to amount to a “matter not admitting of
delay.” We all know that you know what the word “emergencies” means.

Your newly—reformed (post—Jan. 6th) legal opinion on this subject means that the Acting Mayor is free to
do virtually anything the elected Mayor can do (except for making appointments). This is an astounding

I will not go into a long philosophical diatribe to support the obvious reality that, in government, one is hard-
pressed to come up with anything that requires Mayoral imtjrimatur that does not have a “sense” of necessity. But,

I’ you want me to — I will.
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development, post—Jan. 6tui, which essentially erases your original, pre—Jan. 6’ opinion regarding the
powers of’ the acting mayor.

Now, to make matters worse, on Jan. 81h
you revealed to me your private plan to affect and effect (I guess)

the Acting Mayor’s authority. No City Councillor knew about your plan. I am not sure they all know
about it now. Your plan does not include notice to or input from the City Council as to any legal
determination triggering the Acting Mayor’s authority to act. Instead of involving the City Council in this
critical aspect of city government, your plan requires unelectecl city employees to issue legal conclusions
as to when a “matter not admitting of delay” exists as a matter of law. l’iii not sure that the Councillorswill see that as the best idea — when the CC is here to help.

The Dimick Court suggested that the City Council be the elected body to tvcigh in on these
determinations.6 Yet, you cut the CC otit of it (unless you need taxpayer money).

Can the plan of an unelected city employee in the Executive Department, a plan that seeks to
substantively affect/effect Executive authority, be enacted and take effect in the absence of an electedkxectitive/Mayor? Remember, an Acting Mayor (you have written) does not “assume the office of theMayor.” Ifyour plan goes into effect, I assume it will only be a safeguard or informal process of somekind. I don’t know for sure because your reference to it was not specific. But, the question is aninteresting one - and the legal issue should be explored. Regardless, why it is that the City Council, thelaw-making branch, is not a part of it seems to be something that should he addressed.

CONCLUSION.

The elected Mayor might be gone, but the elected City Council is still here. The City Council is made upof the only people at City Hall who were elected by the People. I think the Citizens, whose 2019 vote forMayor has now been left to the curiosities of posterity, t’ill have confidence at this time of flux if their 11elected lawmakers are included in any plans moving forward regarding decisions to be made by theActing Mayor as a substitute for the elected Mayor (Mayor Hawke, of course).

This is especially the case because everything the CC does is in the open, and after clue notice to thepublic.

But, the decision as to whether to include the CC is within the discretion of the Acting Mayor.

I suggest that the full City Council, in order that the City comply with the case law set forth by the $JC inDimick. adopt the following definition of “matters not admitting of delay”:

“A prcssin and irresistible public Li rgency of an tin us tial kind.”

Of’ course, for each decision of the Acting Mayor that does not require City Council action - the CityCouncil will have no prior knowledge of it (unless the Acting Mayor voluntarily notifies the CC inadvance). Likewise, the CC will have no role in the determination of whether a matter is one “notadmitting of delay” in those same decisions unless the Acting Mayor voluntarily gives the City Councilsuch role.

I know Dimick had to do with a CC decision, which is probably why the Court suggested a role for the CC, butlater in the case the Court seems to imply a general role for the CC in these determinations.

S



However, the Acting Mayor’s understanding of the definition oC”matters not admitting oldelay” is
critical to the interests of the Citizens of this City. I hope that my reasoning in this letter will be of use in
that regard. This is his prerogative, not mine.

I hope that the CC will be informed of each instance where the Acting Mayor is making a decision with
mayoral powers. But, at the very least, I hope that the CC is seasonably informed of each decision the
Acting Mayor has made with mayoral powers.

I know that we guard the usual separation of powers. But, that might not be an ideal that the City can
entirely maintain with a crystal clear delineation right now given the unique and unusual situation at hand.

So, I reco hat I am providing many questions, but not enough solutions.

Sc , ouncillor AT LARGE
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CITY OF GARDNER
Law Department

Powers of the Acting Mayor 
Discussion

January 21, 2020



The City Charter

• From Section 32 of the City Charter:
If the Mayor is absent or unable from any cause temporarily to perform 
his duties, or if his office is vacant during the first eighteen months of 
his term, his duties shall be performed by the president of the city 
council. The person upon whom such duties shall devolve shall be 
called “acting mayor”, and he shall possess the powers of mayor only in 
matters not admitting of delay, but shall have no power to make 
permanent appointments. 



Matters Not Admitting of Delay

• The phrase “matters not admitting of delay” comes from M.G.L. c. 39, § 5
Except as otherwise provided by city charters, upon the death, resignation or absence 
of the mayor, or his inability to perform the duties of his office, the president of the 
board of aldermen shall perform them; and if there is no such officer, or if he also is 
absent or unable from any cause to perform them, they shall be performed by the 
president of the common council, or, if there is no such officer, or if he is absent or 
unable to perform such duties, by such alderman as the board of aldermen may from 
time to time elect, until the mayor or the president of the board of aldermen is able to 
attend to said duties or until the vacancy is filled. The person upon whom such duties 
devolve shall be called “acting mayor” and shall possess the powers of mayor only in 
matters not admitting of delay, and shall not make permanent appointments.

M.G.L. ch. 39, § 5 (West)



Meaning of “matters not admitting of delay”

• There are two court cases which address the meaning of the clause 
“matters not admitting of delay.”

• Ryan v. City of Boston, 204 Mass. 456 (1910)
• Dimick v. Barry, 211 Mass. 165 (1912)

• Despite the age of these cases, they present the controlling law on 
the meaning of the clause “matters not admitting of delay.”



Ryan v. City of Boston

In Ryan v. City of Boston, the Court considered the validity of a contract 
to construct a public sewer signed by the then acting mayor Whelton.
The Court posed the question:
• “But the powers of an acting mayor are expressly limited . . . to 

matters requiring immediate action. If this limitation is applicable to 
the defendant city, the contract is invalid, as it does not appear there 
was any urgent public necessity for the construction of the sewer.”



Ryan v. City of Boston

The Ryan Court ultimately upheld the contract concluding that 
Whelton, as acting mayor was authorized to perform all the duties of 
the office of mayor as required by the “general and special laws 
applicable to the administration of the municipal affairs of the city.”

• In holding thusly, the Court acknowledges that there is a need of an 
acting mayor to maintain the administration of the municipal affairs 
of the City.



Dimick v. Barry

• Dimick considered the application of M.G.L. c. 39, § 5 to the execution 
of a contract by an acting mayor occasioned by the absence of a 
mayor due to illness.

• In Dimick the Court considered the laying out of a public way.
• The Mayor’s absence lasted over four weeks and returned to the full 

performance of his duties. 



Dimick v. Barry

• The Dimick decision provides a robust analysis of the meaning of the 
clause “matters not admitting of delay.” In presenting its initial 
analysis the Dimick Court states:

“While this language should not be given narrow or refined interpretation and should be 
construed in view of the practical necessities of municipal administration . . .. The words are 
both plain and emphatic. They express a definite conception of a necessity so importunate 
that it cannot be resisted with reason.” [Emphasis Added.]



Dimick v. Barry

• The Dimick Court provides concrete examples to illustrate the meaning of 
“matters not admitting of delay.”

• “Cases might arise where it would be apparent as matter of law upon the face of the 
papers that the approval of the order was ‘a matter not admitting of delay.’ Such an 
inference might be drawn respecting a warrant for an election or an appropriation of 
money to be used for a Fourth of July celebration or a corporate anniversary, or like 
orders where time appears to be of the essence of the subject.”

• “Appropriations necessary for immediate payment of fixed charges of various 
municipal departments would come within this rule.”

• The Court concluded: “The mayor is the one designated by law to be the 
executive of the city. It is not a mere passing incident which enables 
another to supplant him, but a pressing urgency of an unusual kind.” 
[Emphasis added.]



Dimick v. Barry

• Continuation of illustration of “matters not admitting of delay.”
• An emergency measure requiring instant attention. Impending disaster, 

threatened disorder, public pestilence, devastation by flood or fire illustrate 
the range of subjects of this character.



In summary

• When considering if a matter is not admitting of delay, the acting 
mayor should consider the following:

• Is the matter immediately necessary to maintain the administration of the 
municipal affairs of the City?

• Does the matter present an issue of urgent public necessity?
• Is time of the essence?
• Would a failure to act result in potential “immediate” liability to the City?

• This is a case by case analysis.
• The acting mayor must operate within the appropriations already 

made by the Council. If supplemental appropriations are needed, 
additional Council action will be required.



In conclusion

“There is force in the argument that the question whether a matter 
admits of delay or not is an administrative one and must in the nature 
of things be decided by the officer called upon to act; that it relates to 
public affairs of importance which ought not to be held in doubt as to 
their validity until there can be a determination by the courts; that 
public officers are assumed to act in good faith and that all reasonable 
presumptions should be drawn in favor of the existence of facts 
necessary to constitute a legal performance of duty.” Dimick, at 167-68

• In other words, the existence of an urgent matter requiring action by 
the acting mayor, must be left to or his final determination.
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Tuesday evening, January 21, 2020.  Joint Public Hearing of the City Council and Planning 
Board held in the City Council Chamber, Room 219, City Hall.   
 

CALL TO ORDER 
 

Council President James Walsh called the Public Hearing to order at 7:00 o’clock p.m.  
 

ATTENDANCE 
 

Eleven (11) Councillors were present including President James Walsh and Councillors James 
Boone, Nathan Boudreau, Craig Cormier, Ronald Cormier, Aleksander Dernalowicz, Scott 
Joseph Graves, Karen Hardern, Judy Mack, Elizabeth Kazinskas, and George Tyros. 
 

Five (5) Planning Board Members were present including Robert Bettez, Sr., Paul Cormier, 
Stephen Cormier, Mark Schafron and Robert Swartz.   
 

President James Walsh read aloud the Public Hearing Notice, as follows: 
 

CITY OF GARDNER 
        NOTICE OF JOINT PUBLIC HEARING 

        ZONING AMENDMENTS  
 

Pursuant to G.L. c. 40A, § 5, notice is hereby given that the City Council and Planning Board 
will conduct a Joint Public Hearing on Tuesday, January 21, 2020 at 7:00 P.M. in the City 
Council Chamber, Room 219, City Hall, 95 Pleasant Street, Gardner, to consider amending the 
Code of the City of Gardner, Section 675–610. General Requirements, Section F and Section 
675–1050. Fences and hedgerows. The proposed Amendment is available for viewing in the 
City Clerk’s Office, the Department of Community Development & Planning (DCDP), or on 
the City Council’s webpage – www.gardner-ma.gov/324/City-Council under Informational 
Documents.  All persons interested in this matter and desire to offer testimony are invited to 
attend the hearing.   

ALAN L. AGNELLI 
CITY CLERK 

 
Community Development and Planning Director Trevor Beauregard, testifying on behalf of 
the Planning Board, stated that in October, 2019, Building Commissioner Roland Jean brought 
several inconsistencies in the Zoning Code to the Planning Board’s attention, specifically 
Section 675–610. General Requirements, Section F and Section 675–1050. Fences and 
hedgerows.   He noted that under Section 675–610. General Requirements, Section F, the 
Diagram shows 30 feet, but the narrative lists 15 feet, so the Building Commissioner and the 
DPW Director recommend 30 feet to maintain consistency.  The Section also reads “20 feet”, 
so the Planning Board recommends that it read “30 feet.”  Continuing, he stated that there is 
an inconsistency in Section 675–1050. Fences and hedgerows – where one reads 2½ feet, 
another 3½ feet.  The Planning Board recommends 3 feet for consistency.  Also, the Planning 

http://www.gardner-ma.gov/324/City-Council
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Board recommends that the word “street” be inserted instead of “curb” for consistency, since 
all streets do not have curbs. 
 

President Walsh thrice called for persons wishing to testify in favor of the proposed Ordinance 
amendment. 
 

There being none, he called for persons wishing to testify in opposition to the proposed 
Ordinance amendment. 
 

Christopher Pera, 24 Lovewell Street, Gardner, a Registered Professional Land Surveyor (MA), 
provided the following Summary of his comments made in support and opposition to the 
proposed zoning amendment: 
 

1. Definition of Street Line 
 

As a clarification with regards to the City Ordinance to be changed, the term “side line” 
as mentioned in Section 675-610, Section F, is not defined in the Definition section of the 
Zoning Code (Section 675-210), but such term is often synonymous with ‘street line,” which is 
defined in the Zoning Code and refers to the property boundary or edge of the public right-of-
way of the street.  This definition is inconsistent with the diagram referencing the sight triangle 
(or Intersection Clearance Zone as shown on the diagram) within the Zoning Code.  Said 
diagram shows point of reference with regards to measurements made as being the face of the 
curb, or edge of the traveled way assuming no curb is present.  This reference line makes 
practical sense for two reasons. 

 

First being that the line of sight for traffic safety is related to approaching vehicles 
within the traveled way, and not necessarily associated with property lines.  Property lines can 
vary widely based on the width of the right-of-way and the varied location and width of the 
traveled way.  As an example, most currently designed right-of-ways have a width of 50 feet 
for public/private access and utilities.  In accordance with Gardner’s Subdivision Rules and 
Regulations, Section 6.1.3 regarding Street Width, the standard pavement width for minor 
streets is 28 feet.  If the pavement were centered with the right-of-way, which is not always 
the case, this would allow for an 11 foot strip of grass and/or sidewalk area from the edge of the 
traveled way to the property line.  If the proposed 30 foot sight triangle were to be from the 
“side line” or property line, this would place the sight clearance zone well into the private 
portion of the abutting lot. 

 

Second would be that determination of the sight triangle based on the edge of the 
traveled way is much more simplistic, as the edge of traveled way can easily be seen and 
determined without the need to determine the edge of the right-of-way by a Registered Land 
Surveyor, as required in  the Commonwealth of Massachusetts. 

 

I would therefore recommend that the proposed change to the ordinance remove the 
term “side lines” and change such term to “edge of the traveled way.” 
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2. Sight Triangle Distance Change 
 

According to the American Association of State Highway and Transportation Officials 
(AASHTO) publication “A Policy on Geometric Designs of Highways and Streets (2011 ed.)” 
(often referred to as the “Green Book”), there are two types of sight triangles commonly used 
at intersections, approach sight triangles and departure sight triangles.  Approach sight triangles 
allow a driver in a moving vehicle sufficient time to slow or stop at an intersection without 
traffic control, a stop or yield.  Departure sight triangles allow a stopped driver at an 
intersection to see oncoming traffic before entering the intersection. 

 

While not having performed or seen a traffic study of the number or types of traffic 
intersections within the city with regards to being controlled or uncontrolled, nor reviewing 
reports of incidents of accidents or complaints where obstructive views contributed to the 
accident or made it difficult for a motorist to see oncoming traffic, my assumption would be 
that most intersections in the city have stop or yield signs, or the accepted speeds or practice at 
these intersections is to yield or stop.  These types of intersections would likely need a lesser 
sight distance and the side distance of the sight triangle would not be as great.  

 

In addition, there is an existing City Ordinance (Part II, Chapter 600 (Vehicles and 
Traffic), Article VI (Stopping, Standing and Parking), Section 600-21 (General prohibitions)) 
that already prohibits vehicles from parking within 20 feet of an intersection, which is assumed 
to be for the purpose of a sight triangle at the intersection.  With the proposed change in the 
ordinance to make the side of the sight triangle to 30 feet, this would still be in conflict with 
this existing 20 foot parking ordinance.   

 

My personal opinion therefore is that increasing the side of the sight triangle from 15 
feet to 30 feet may not be necessary and is more restrictive, and such increase may infringe 
upon the property and privacy rights of the abutting private property owner by requiring a 
greater area of their property to be free of sight obstructions or meet the height restriction of 
the ordinance for any fences or shrubs within their yard or along their property 
boundary.  Such an increase may also be a burden on property owners if existing fences, shrubs 
or objects that meet the existing requirements had to be moved or changed to meet the 
proposed increase. 

 

As a proposed change to be consistent with the City Ordinance with regards to parking 
at an intersection, a recommended proposed sight triangle distance to 20 feet might be more 
appropriate.  Such amendment would change the corner clearance distance for Chapter 675-
610, but would leave the current distance in Chapter 675-1050 as the same. 

 
There being no others asking to testify, President Walsh declared the Hearing closed at 7:09 
p.m.  
 
Accepted by the City Council:  
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Regular Meeting of the City Council was held in the City Council Chamber, Room 219, City 
Hall, on Tuesday evening, January 21, 2020.  
 

CALL TO ORDER 
 

Council President James Walsh called the meeting to order at 7:30 o’clock p.m.  
 

CALL OF THE ROLL 
 

City Clerk Alan Agnelli called the Roll of Members. Eleven (11) Councillors were present 
including President James Walsh and Councillors James Boone, Nathan Boudreau, Craig 
Cormier, Ronald Cormier, Aleksander Dernalowicz, Scott Joseph Graves, Karen Hardern, Judy 
Mack, Elizabeth Kazinskas, and George Tyros. 
 
 

OPENING PRAYER 
 

President Walsh led the Council in reciting the Opening Prayer. 
 

PLEDGE OF ALLEGIANCE 
 

President Walsh led the Council in reciting the “Pledge of Allegiance”. 
 

OPEN MEETING RECORDING & PUBLIC RECORDS ANNOUNCEMENT 
 

President Walsh announced to the assembly that the Open Meeting Recording and Public 
Records Announcement is posted at the entrance to the Chamber, and that any person 
planning to record the meeting by any means should identify themselves.   

 

READING & ACCEPTANCE OF MINUTES 
 

On a motion by Councillor Ronald Cormier and seconded by Councillor Elizabeth Kazinskas, 
it was voted viva voce, eleven (11) yeas, President James Walsh and Councillors James Boone, 
Nathan Boudreau, Craig Cormier, Ronald Cormier, Aleksander Dernalowicz, Scott Joseph 
Graves, Karen Hardern, Judy Mack, Elizabeth Kazinskas, and George Tyros, to waive reading 
and to accept the Minutes of the January 6, 2020 Inaugural Exercises and the Regular Meeting, 
as printed. 

 

COMMUNICATIONS FROM THE MAYOR 
 

APPOINTMENTS 
#10232 
Reporting for the Finance Committee, Councillor Elizabeth Kazinskas informed the Council 
that Atty. Gandbhir has done a fantastic job in her position and that the Committee voted to 
recommend confirmation of her Appointment.    
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On a motion by Councillor Elizabeth Kazinskas and seconded by Councillor George Tyros, on 
recommendation of the Finance Committee, it was voted viva voce, eleven (11) yeas, President 
James Walsh and Councillors James Boone, Nathan Boudreau, Craig Cormier, Ronald Cormier, 
Aleksander Dernalowicz, Scott Joseph Graves, Karen Hardern, Judy Mack, Elizabeth 
Kazinskas, and George Tyros, to confirm the following Appointment received from the Mayor: 
 

 PRIYA GANDBHIR to the position of ASSISTANT CITY SOLICITOR for the term expiring 
January 3, 2021. 
 

Worcester, ss.                   January 21, 2020 
 

 Then personally appeared PRIYA GANDBHIR and made oath that she would faithfully and 
impartially perform the duties of ASSISTANT CITY SOLICITOR according to law and the best of her 
abilities.       

Before me, 
      /s/ Alan L. Agnelli, City Clerk 
 

#10233 
Reporting for the Finance Committee, Councillor Ronald Cormier informed the Council that 
the Mayor is appointing Dr. Michele Parker to replace Dr. John Mulqueen who moved out of 
Gardner and that the Committee voted to recommend her confirmation.    
 

On a motion by Councillor Ronald Cormier and seconded by Councillor Craig Cormier, on 
recommendation of the Finance Committee, it was voted viva voce, eleven (11) yeas, President 
James Walsh and Councillors James Boone, Nathan Boudreau, Craig Cormier, Ronald Cormier, 
Aleksander Dernalowicz, Scott Joseph Graves, Karen Hardern, Judy Mack, Elizabeth 
Kazinskas, and George Tyros, to confirm the following Appointment received from the Mayor: 
 

 DR. MICHELE PARKER to the position of MEMBER, BOARD OF HEALTH, for the term 
expiring December 31, 2022. 
 

Worcester, ss.                    January 27, 2020 
 

 Then personally appeared DR. MICHELE PARKER and made oath that she would faithfully 
and impartially perform the duties of MEMBER, BOARD OF HEALTH, according to law and the best 
of her abilities.       

Before me, 
      /s/ Faith A. Glover, Assistant City Clerk 
 

#10234 
Reporting for the Finance Committee, Councillor Elizabeth Kazinskas informed the Council 
that Mr. O’Keefe has been in the position for many years and has done a fantastic job for the 
City; therefore, the Committee voted to recommend confirmation of his Appointment.   
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On a motion by Councillor Elizabeth Kazinskas and seconded by Councillor Ronald Cormier, 
on recommendation of the Finance Committee, it was voted viva voce, eleven (11) yeas, 
President James Walsh and Councillors James Boone, Nathan Boudreau, Craig Cormier, 
Ronald Cormier, Aleksander Dernalowicz, Scott Joseph Graves, Karen Hardern, Judy Mack, 
Elizabeth Kazinskas, and George Tyros, to confirm the following Appointment received from 
the Mayor: 
 

 ROBERT O’KEEFE to the position of INFORMATION TECHNOLOGY DIRECTOR for the 
term expiring January 7, 2023. 
 

Worcester, ss.                   January 22, 2020 
 

 Then personally appeared ROBERT O’KEEFE and made oath that he would faithfully and 
impartially perform the duties of INFORMATION TECHNOLOGY DIRECTOR according to law and 
the best of his abilities.       

Before me, 
      /s/ Faith A. Glover, Assistant City Clerk 
 
#10235 
Reporting for the Finance Committee, Councillor Ronald Cormier informed the Council that 
Mr. Hirons is being reappointed, has held the position for many years, and that the Committee 
voted to recommend his confirmation.    
 

On a motion by Councillor Ronald Cormier and seconded by Councillor Elizabeth Kazinskas, 
on recommendation of the Finance Committee, it was voted viva voce, eleven (11) yeas, 
President James Walsh and Councillors James Boone, Nathan Boudreau, Craig Cormier, 
Ronald Cormier, Aleksander Dernalowicz, Scott Joseph Graves, Karen Hardern, Judy Mack, 
Elizabeth Kazinskas, and George Tyros, to confirm the following Appointment received from 
the Mayor: 
 

 STEPHEN HIRONS to the position of SEALER OF WEIGHTS AND MEASURES for the term 
expiring January 8, 2021. 
 

Worcester, ss.                   January 21, 2020 
 

 Then personally appeared STEPHEN HIRONS and made oath that he would faithfully and 
impartially perform the duties of SEALER OF WEIGHTS AND MEASURES according to law and the 
best of his abilities.       

Before me, 
      /s/ Alan L. Agnelli, City Clerk 
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#10236 
Reporting for the Finance Committee, Councillor Elizabeth Kazinskas informed the Council 
that Ms. Butler is a new Appointee and is experienced, as she has served as Conservation 
Administrator for the Town of Townsend, as well as its Land Use Coordinator, and in other 
positions. She added that she holds a Master’s Degree and has many of the qualifications for 
the position, so the Committee voted to recommend her confirmation. 
 

On a motion by Councillor Elizabeth Kazinskas and seconded by Councillor Craig Cormier, 
on recommendation of the Finance Committee, it was voted viva voce, eleven (11) yeas, 
President James Walsh and Councillors James Boone, Nathan Boudreau, Craig Cormier, 
Ronald Cormier, Aleksander Dernalowicz, Scott Joseph Graves, Karen Hardern, Judy Mack, 
Elizabeth Kazinskas, and George Tyros, to confirm the following Appointment received from 
the Mayor: 
 

 LYNDSY BUTLER to the position of CONSERVATION AGENT for the term expiring January 
8, 2023. 
 

Worcester, ss.                   January 22, 2020 
 

 Then personally appeared LYNDSY BUTLER and made oath that she would faithfully and 
impartially perform the duties of CONSERVATION AGENT according to law and the best of her 
abilities.       

Before me, 
      /s/ Faith A. Glover, Assistant City Clerk 
 

ORDINANCES 
#10237 
Reporting for the Finance Committee, Councillor Ronald Cormier informed the Council that 
the Ordinance amendment was presented for the first time at its recent meeting, so the 
Committee is seeking additional information and a report from the Human Resources Director; 
therefore, the Committee is recommending that the Measure be referred back to the Finance 
Committee for further study and report.  
 

On a motion by Councillor Ronald Cormier and seconded by Councillor Elizabeth Kazinskas, 
on recommendation of the Finance Committee, it was voted viva voce, eleven (11) yeas, 
President James Walsh and Councillors James Boone, Nathan Boudreau, Craig Cormier, 
Ronald Cormier, Aleksander Dernalowicz, Scott Joseph Graves, Karen Hardern, Judy Mack, 
Elizabeth Kazinskas, and George Tyros, to refer An Ordinance Amending the Code of the City 
of Gardner, Chapter 171 Thereof, Entitled “Personnel” to Change Article IX. Vacations for 
City Officers and Employees, Section 171-36, Other full-time officers and employees; and, by 
adding new Section 171-37 (a) Conservation/Planning Agent, providing for additional vacation 
leave to the Finance Committee for study and report. 
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#10238  
Reporting for the Finance Committee, Councillor Ronald Cormier informed the Council that 
the Ordinance amendment was presented for the first time at its recent meeting, so the 
Committee is seeking additional information and a report from the Human Resources Director; 
therefore, the Committee is recommending that the Measure be referred back to the Finance 
Committee for further study and report.  
 

On a motion by Councillor Ronald Cormier and seconded by Councillor Elizabeth Kazinskas, 
on recommendation of the Finance Committee, it was voted viva voce, eleven (11) yeas, 
President James Walsh and Councillors James Boone, Nathan Boudreau, Craig Cormier, 
Ronald Cormier, Aleksander Dernalowicz, Scott Joseph Graves, Karen Hardern, Judy Mack, 
Elizabeth Kazinskas, and George Tyros, to refer An Ordinance Amending the Code of the City 
of Gardner, Chapter 171 Thereof, Entitled “Personnel” to change Article XIII. Department 
Head Benefit Time and Longevity Pay, Section 171-53, Vacation, providing for additional 
vacation leave to the Finance Committee for study and report. 

 
PETITIONS, APPLICATIONS, COMMUNICATIONS, ETC. 

#10239  
On a motion by Councillor Ronald Cormier and seconded by Councillor Elizabeth Kazinskas, 
on recommendation of the Finance Committee, it was voted viva voce, eleven (11) yeas, 
President James Walsh and Councillors James Boone, Nathan Boudreau, Craig Cormier, 
Ronald Cormier, Aleksander Dernalowicz, Scott Joseph Graves, Karen Hardern, Judy Mack, 
Elizabeth Kazinskas, and George Tyros, to adopt the following Order: 
 

PRESIDENTIAL PRIMARY ORDER 
TUESDAY, MARCH 3, 2020 

 

It is ordered that meetings of the citizens of this City qualified to vote in the Presidential 
Primaries shall be held on TUESDAY, MARCH 3, 2020 for the purpose of casting their votes in 
the Presidential Primaries for the candidates of political parties for the following offices: 

 

  PRESIDENTIAL PREFERENCE...…..………...FOR THIS COMMONWEALTH 
  STATE COMMITTEE MAN…..….....WORCESTER & MIDDLESEX DISTRICT 
  STATE COMMITTEE WOMAN…....WORCESTER & MIDDLESEX DISTRICT 
  WARD COMMITTEE …..………….…………………..…..CITY OF GARDNER 
 

It is further ordered that the polls shall open at 7:00 o'clock in the morning and close at 8:00 
o'clock in the evening. 
 

Presented to the Acting Mayor for Approval – January 22, 2020 
Approved – January 22, 2020 
JAMES M. WALSH, Acting Mayor  
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#10240  
Reporting for the Finance Committee, Councillor Ronald Cormier informed the Council that 
the Committee voted to recommend that the Measure be referred to the Council as Committee 
of the Whole to allow Jeffrey Legros, the Assistant Director of the Department of Community 
Development and Planning, to present the Mini-Entitlement Plan to the full Council.   
 
On a motion by Councillor Ronald Cormier and seconded by Councillor Elizabeth Kazinskas, 
on recommendation of the Finance Committee, it was voted viva voce, eleven (11) yeas, 
President James Walsh and Councillors James Boone, Nathan Boudreau, Craig Cormier, 
Ronald Cormier, Aleksander Dernalowicz, Scott Joseph Graves, Karen Hardern, Judy Mack, 
Elizabeth Kazinskas, and George Tyros, to refer the following Measure to the Council as 
Committee of the Whole for study and report: 
 

                       FY 2020 COMMUNITY DEVELOPMENT BLOCK GRANT 
               Mini-Entitlement Plan 

 
BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF GARDNER AS FOLLOWS: 

 

WHEREAS, the City council has reviewed the proposals prepared by the Department of 
Community Development and Planning for inclusion within the FY 2020 
Community Development Block Grant (CDBG) Mini-Entitlement Plan; and 

 

WHEREAS, the CDBG proposals seek funding for support of public social services,  
demolition, infrastructure repair and upgrade, economic development, 
rehabilitation, planning and design, and associated administrative costs; and 

 

WHEREAS, the activities proposed within the FY 2020 CDBG Mini-Entitlement Plan meet 
the priorities identified within the City’s 2018-2021 Community Development 
Strategy, and the 2004 Community Development Plan; and  

 

WHEREAS, the City does not possess the bonding capacity or have the availability of funds 
to appropriate from its general budget to undertake such projects and reliance 
upon grant funds is required; and 

 

WHEREAS, the City Council supports each of the activities as being consistent with the 
City’s goal of promoting quality programs for its citizens; 

 

NOW THEREFORE, the City Council hereby extends its support of each proposed activity 
   and endorses the City’s FY 2020 CDBG Mini-Entitlement Plan to be  
   submitted to the Commonwealth of Massachusetts, Department of Housing 
   and Community Development. 
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REPORTS OF STANDING COMMITTEES 
 

PUBLIC SAFETY COMMITTEE 
#10216 
There being no objections, the Public Safety Committee was granted more time to study and 
report on the following Ordinance: 
 

AN ORDINANCE TO AMEND THE CODE OF THE CITY OF GARDNER, CHAPTER 560 
THEREOF, ENTITLED “SOLID WASTE,” TO CHANGE THE FEE FOR SOLID WASTE 
COLLECTION.    

 

Be it ordained by the City Council of the City of Gardner as follows: 
 

Section 1.  Section 560-3 of the Code of the City of Gardner, is hereby amended by 
striking the sentence: “The annual fee for the collection and handling of rubbish, garbage, ashes 
and source-separated materials is set at $200 per apartment unit per building, effective July 1, 
2013,” and by inserting in place thereof, the sentence: “Effective July 1, 2020, the annual fee 
for the collection and handling of rubbish, garbage, ashes and source-separated materials is set 
at $230 per household and each unit of apartment buildings containing eight or fewer units in 
the City. 

 

Section 2.  Effective date. 
 

   This ordinance shall become effective upon passage and publication as required by law. 
 

PUBLIC WELFARE COMMITTEE 
#10207 
Councillor Scott Joseph Graves, Chairman of the Public Welfare Committee, reported that the 
Committee met to discuss the proposed Ordinance amendment and expressed favorable action; 
however, since additional information was presented at the Joint Hearing earlier in the 
evening, then the Committee seeks additional time to explore these issues with the 
Community Development Director and Building Commissioner.  The Council is also awaiting 
the Planning Board’s Final Report, he added.  
 

There being no objections, the Public Welfare Committee was granted more time to study and 
report on the following Ordinance: 
 

AN ORDINANCE TO AMEND THE CODE OF THE CITY OF GARDNER, CHAPTER 675 
THEREOF, ENTITLED “ZONING,” TO REVISE ARTICLE VI, DENSITY AND 
DIMENSIONAL REGULATIONS, AND ARTICLE X, SUPPLEMENTAL REGULATIONS. 
 

Be it ordained by the City Council of the City of Gardner, as follows: 
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Section 1.  Section 675–610. General Requirements, Section F, of the Code of the City of 
Gardner, is amended by deleting and repealing Section F in its entirety and inserting in place 
thereof, the following: 

 

Within an area formed by the side lines of intersecting streets and a line joining points 
on such lines 30 feet distant from their point of intersection or, in case of a rounded 
corner, from the point of intersection of their tangents, no structure shall be erected 
and no foliage maintained between a height of 3 feet and a height of eight feet above 
the plane through their street grades. 

 

Section 2.  Section 675–1050. Fences and hedgerows, is hereby amended by deleting and 
repealing Section 675-1050 in its entirety and inserting in place thereof, the following: 

 

Fences dividing property or facing the street shall have the smooth or unclimbable side 
facing out.  At corners, no fence or hedgerow shall be allowed to block vision over 3 
feet above the street grade within an area formed by the intersecting street lines and 
straight line joining the point of said street line 30 feet back from their points of 
intersection.  Fencing and hedgerows running perpendicular to the streets shall not be 
allowed to block vision over 3 feet above the street grade for a distance of 15 feet along 
driveways immediate in location. 

 

Section 3.  This Ordinance shall become effective upon passage and publication as required by 
law.  Any claims of invalidity by reason of any defect in the procedure of adoption may only 
be made ninety days after the posting or the second publication. 

 
FINANCE COMMITTEE 

#10226 
Reporting for the Finance Committee, Councillor Ronald Cormier informed the Council that 
the Committee voted to recommend that the Measure be returned to the Executive 
Department for study and execution, if need be, to coincide with the new budget year and to 
remove the Measure from the Calendar. 
 

Councillor Graves questioned whether any negative action on the Measure would prohibit the 
matter from being brought before the Council within two years, in light of the recent change 
in the Council Rules involving “renewal of motions”.  
 

Council President James Walsh, Chairman of the Finance Committee, informed the Councillor 
that Council action to return the Measure to the Mayor is not a vote on the merits of the issue, 
since no Ordinance amendment accompanied the Mayor’s correspondence.  
 

On a motion by Councillor Ronald Cormier and seconded by Councillor Elizabeth Kazinskas, 
on recommendation of the Finance Committee, it was voted viva voce, ten (10)  yeas, President 
James Walsh and Councillors James Boone, Craig Cormier, Ronald Cormier, Aleksander 
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Dernalowicz, Scott Joseph Graves, Karen Hardern, Judy Mack, Elizabeth Kazinskas, and 
George Tyros; one (1) nay, Councillor Nathan Boudreau, to return Correspondence from the 
Mayor relative to the Title and Compensation of the Executive Secretary to the Executive 
Department for study and execution, if need be, to coincide with the new budget year and to 
remove the Measure from the Calendar. 
 
#10229 
Reporting for the Finance Committee, Councillor Ronald Cormier informed the Council that 
the Committee voted to recommend that the Measure be returned to the Executive 
Department for the following reasons:  an engineering report determining the non-
salvageability of the building before the Council is asked to vote on its demolition; that the 
Executive Department determine costs for demolition; that at least preliminary plans for the 
entire area, including the National Grid parcel, be included in the design; that a cost and design 
estimate to include reuse, design, and implementation. 
 

Councillor Ronald Cormier moved to return the Order to the Executive Department for an 
engineering report to determine the non-salvageability of the building before the Council is 
asked to vote on its demolition; that the Executive Department determine costs for demolition; 
that at least preliminary plans for the entire area, including the National Grid parcel, be 
included in the design; and that a cost and design estimate be prepared to include reuse, design, 
and implementation. 
 

Councillor Elizabeth Kazinskas seconded the motion. 
 

On the motion, Councillor Nathan Boudreau stated that he supports the motion, but that he 
“did open himself to phone calls and Facebook and it is overwhelmingly accepted that it needs 
to come down…it is becoming a public safety concern.” He added that he hopes that the 
Council would consider it. 
 

Councilor Cormier reiterated his initial remark that the non-salvageability of the Pool be 
determined and that should include the question of the public’s safety. 
 

Councillor Scott Graves questioned whether the City is legally able to demolish the pool 
structure and read from correspondence from Levi H. Greenwood dated April 24, 1914 as 
delivered to the Inhabitants of Gardner at Town Meeting.  Councillor Graves said that the City 
has had many studies performed on the Pool’s condition and that the Pool has lost money from 
the day that it opened.  He said that the latest study noted that with three million committed 
that the pool will still lose money.   He cited several capital and operational expenses that the 
City faces, “so what more information do we need.”  “I won’t support it – it is where it should 
be – the legislative department,” he added. 
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On the motion, on recommendation of the Finance Committee, it was voted viva voce, nine 
(9)  yeas, President James Walsh and Councillors James Boone, Nathan Boudreau, Craig 
Cormier, Ronald Cormier, Aleksander Dernalowicz, Judy Mack, Elizabeth Kazinskas, and 
George Tyros; two (2) nays, Councillors Scott Joseph Graves and Karen Hardern, to return the 
following Order to the Executive Department in order to determine costs for demolition and 
public safety; that preliminary plans for the entire area, including the National Grid parcel, be 
included in the design; and, that a cost and design estimate be prepared to include reuse, 
design, and implementation: 
 

AN ORDER APPROPRIATING FROM FREE CASH TO GREENWOOD POOL DEMOLITION 
ACCOUNT. 

 

ORDER:  That there be and is hereby appropriated the sum of Four Hundred Thousand Dollars 
and No Cents ($400,000.00) from Free Cash to the Greenwood Pool Demolition Account. 

 

#10230 
Reporting for the Finance Committee, Councillor Elizabeth Kazinskas informed the Council 
that available funds from the pump station loan order would be used to upgrade the Coleman 
Street and the Dyer Street sewer pump stations.  
 

On a motion by Councillor Elizabeth Kazinskas and seconded by Councillor Ronald Cormier, 
on call of the roll, it was voted on recommendation of the Finance Committee, eleven (11) 
yeas, President James Walsh and Councillors James Boone, Nathan Boudreau, Craig Cormier, 
Ronald Cormier, Aleksander Dernalowicz, Scott Joseph Graves, Karen Hardern, Judy Mack, 
Elizabeth Kazinskas, and George Tyros, to adopt the following Order: 

 

AN ORDER APPROPRIATING FROM SEWER SURPLUS TO SEWER CAPITAL PROJECT 
PUMP STATION UPGRADES EXPENSE. 

 

ORDERED:  That there be and is hereby appropriated the sum of Ninety Five Thousand Five 
Hundred Dollars and No Cents ($95,500.00) from Sewer Surplus to Sewer Capital Project Pump 
Station Upgrades Expense. 
 

Presented to the Acting Mayor for Approval – January 22, 2020 
Approved – January 22, 2020 
JAMES M. WALSH, Acting Mayor  

 

#10231 
On a motion by Councillor Elizabeth Kazinskas and seconded by Councillor Ronald Cormier, 
on recommendation of the Finance Committee, it was voted viva voce, eleven (11) yeas, 
President James Walsh and Councillors James Boone, Nathan Boudreau, Craig Cormier, 
Ronald Cormier, Aleksander Dernalowicz, Scott Joseph Graves, Karen Hardern, Judy Mack, 
Elizabeth Kazinskas, and George Tyros, to adopt the following Measure: 
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                  AUTHORIZING FIVE-YEAR CONTRACT PERIOD 
                      SCHOOL TRANSPORTATION SERVICES 

 

VOTED: To authorize the City to enter into contracts not to exceed five (5) years for 
School  Transportation Services, pursuant to the provisions of Massachusetts 
General Law, Chapter 30B, section 12 and under the terms outlined in the 
Purchasing Agent’s December 13, 2019 Memorandum. 

 

Presented to the Acting Mayor for Approval – January 22, 2020 
Approved – January 22, 2020 
JAMES M. WALSH, Acting Mayor  

 

UNFINISHED BUSINESS AND MATTERS FOR RECONSIDERATION 
#10207 
The Council continued An Ordinance to Amend the Code of the City of Gardner, Chapter 675 
Thereof, Entitled “Zoning,” to Amend Section 675-610, General Requirements, Sec. F and 
Section 675-1050, Fences and Hedgerows until the Planning Board issues its Final Report. 
 

NEW BUSINESS 
 

On a motion by Councillor James Boone and seconded by Councillor Nathan Boudreau, it was 
voted viva voce, eleven (11) yeas, President James Walsh and Councillors James Boone, Nathan 
Boudreau, Craig Cormier, Ronald Cormier, Aleksander Dernalowicz, Scott Joseph Graves, 
Karen Hardern, Judy Mack, Elizabeth Kazinskas, and George Tyros, to consider New Business. 
 

#10241 
On a motion by Councillor Ronald Cormier and seconded by Councillor James Boone, it was 
voted viva voce, eleven (11) yeas, President James Walsh and Councillors James Boone, Nathan 
Boudreau, Craig Cormier, Ronald Cormier, Aleksander Dernalowicz, Scott Joseph Graves, 
Karen Hardern, Judy Mack, Elizabeth Kazinskas, and George Tyros, to place on file 
correspondence from the City Clerk relative to a Notice of Vacancy in the Office of Mayor, as 
follows: 

CITY OF GARDNER, MASSACHUSETTS 
CITY CLERK 

 

January 21, 2020 
James M. Walsh, Esq., President 
 And Members of the City Council 
City Hall, 95 Pleasant Street 
Gardner, MA  01440 

 

Re: Notice of Vacancy in the Office of Mayor 
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CITY OF GARDNER     IN CITY COUNCIL 

Dear President Walsh and Members of the City Council: 
 

I am writing to inform you that a vacancy in the office of Mayor shall exist as of 4:30 
p.m. on Tuesday, January 21, 2020.  A copy of Mayor Hawke’s letter of resignation is enclosed. 

 

Consequently, the provisions of Section 32 of the Charter of the City of Gardner state, 
in part: “If a vacancy occurs in the office of mayor before the last six months of the term of 
office, the city council shall order an election to fill the same for the unexpired term.”  

 

Accordingly, a consolidated Special Municipal Preliminary Election Order and Special 
Municipal Election Order is enclosed for the Council’s consideration. 

 

Thank you for your attention in this matter.  
 

       Very truly yours, 
 

       ALAN L. AGNELLI 
 City Clerk 

 

******************************* 
City of Gardner, Executive Department 

 

January 21, 2020 
Alan Agnelli, Clerk City of Gardner 
95 Pleasant Street 
Room 121 
Gardner, MA 01440  

 

Mr. Clerk, 
 

Please share this communication with the City Council. 
 

“I'm bitter, but at least I can recognize that fact so I know I will get over it. I'm bitter 
because I had a job I loved. Who wouldn't?  Working for your hometown wasn't a dream come 
true for me as it is something I never had as a goal at any point in my career or even growing 
up in Gardner. However, it is a job I grew to love and, as humble as I can be, was pretty good 
at doing too. 

 

As Mayor, you are responsible for a $68 million budget, negotiating 7 city-side union 
contracts and assisting on 3 school-side union contracts, appointing more than 100 individuals 
to various offices, departments, boards and commissions. Managing the day to day operations 
of a City encompassing police, fire, public works as well as the office and back room operations 
of City Hall and the public school system as the Chair of the School Committee. The Mayor is 
also the political face of the City in dealing with other municipalities, the state and federal 
governments. After all of this, there is the expectation of the general public to attend local 
events, speak at various engagements across the City and state as well simply show up 
everywhere. 



 
REGULAR MEETING OF JANUARY 21, 2020 

_____________________________________________________________________________________ 
 

Page 13 of 16 
 

 

CITY OF GARDNER     IN CITY COUNCIL 

The pay for doing all of this is now lower than 6 department heads that report directly 
to the Mayor. It is also lower than every principal and all but one vice principal as well as 30 or 
so various other positions including teachers, guidance counselors, police, firefighters and DPW 
employees. 

 

The City Council insisted upon a salary study for all non-union employees and included 
in that study was the position of Mayor. This report clearly stated that the pay for the Mayor 
should be trending toward $100k and raise by at least the same amount as all non-union 
employees. The City Code also states that the Finance Committee should take up the pay of the 
Mayor and Council on or after January and make a report to the Council as a Committee of the 
whole. However, it tends to fall to the Mayor to make a recommendation to the Finance 
Committee and, once again, the final decision wasn't made until late September (long after any 
possibility to withdraw from the election). 

 

The final decision to not increase the pay of the Mayor is where the bitterness comes 
in. It seems that some individuals have succeeded. After working to build the City's 
Stabilization Fund to its largest level ever, installing proper financial mechanisms to ensure 
appropriate Free Cash certifications, achieving record level school funding, investing more in 
the City's infrastructure than at any point in the City's history, funding road paving well 
beyond any realistic expectations, initiating quarterly tax billing, instituting municipal electric 
aggregation and so much more, more individuals that work for the Mayor, now make more 
than the Mayor and this trend will continue for at least the next 2 years. 

 

As Mayor, my real estate taxes increase each year, my homeowners insurance, auto 
insurance and utility bills increase each year. My expenses continue to climb while my pay 
remains the same for 4 years because of some foolish political gamesmanship. 

 

The City of Gardner deserves better. Instead of a 2% ($1,800} increase for the position 
of Mayor (the same as all non-Union employees}, the City will now spend up to $40,000 for 
new elections. 

 

When I first ran for Mayor I talked about the possibility of moving to a City Manager 
form of government. I still believe that is the best course of action today. There are those that 
are against change and moving the City forward. This may be the change the City needs. 

 

In conclusion, those that believe they have won, have only performed irreparable 
damage to the City. 

 

After working for the City for 18 years and 3 months, effective 4:30pm, Tuesday, 
January 21, 2020, I will be resigning the office of Mayor. 

 

Sincerely, 
 

 
 

Mark Hawke 
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#10242 
On a motion by Councillor Elizabeth Kazinskas and seconded by Councillor Craig Cormier, it 
was voted viva voce, eleven (11) yeas, President James Walsh and Councillors James Boone, 
Nathan Boudreau, Craig Cormier, Ronald Cormier, Aleksander Dernalowicz, Scott Joseph 
Graves, Karen Hardern, Judy Mack, Elizabeth Kazinskas, and George Tyros, to adopt the 
Special Election Schedule as provided by the City Clerk, as follows: 
 

            CITY OF GARDNER, MASSACHUSETTS 
            SCHEDULE FOR THE 2020 SPECIAL MUNICIPAL ELECTIONS 

          To fill the unexpired term for the Office of Mayor 
 

Nomination Papers Available from the City Clerk – January 27, 2020 
Deadline for Candidates to File Nomination Papers with Registrars – Feb. 13, 2020                                                                                                                                                    
Deadline for Registrars to Transmit Nomination Papers to City Clerk – Feb. 27, 2020 
Last Day to File Objections or to Withdraw – March 2, 2020 
Drawing for Ballot Positions – March 9, 2020                                                                                                                        
Last Day to Register to be eligible to Vote in the *Preliminary – March 18, 2020 
Preliminary Election* (if necessary) – April 7, 2020 
Last Day to Register to be eligible to Vote in the Special Election – April 15, 2020  
Special Election –May 5, 2020 

 

*A Preliminary Election will be held only if there are more than two (2) candidates certified for 
nomination. 

 

And further, to adopt the following Order: 
 

                                CITY OF GARDNER, MASSACHUSETTS 
                                SPECIAL MUNICIPAL PRELIMINARY ELECTION ORDER  

                        AND 
                               SPECIAL MUNICIPAL ELECTION ORDER 

     

 ORDERED: If necessary, that meetings of the citizens of this City qualified to vote for City 
officers shall be held on TUESDAY, the SEVENTH DAY of APRIL, 2020 from 
7:00 o'clock in the morning until 8:00 o'clock in the evening for the purpose of 
casting their votes for the nomination of Mayor to serve for the unexpired term.  

  
 ORDERED: That meetings of the citizens of this City qualified to vote for City officers shall 

be held on TUESDAY, the FIFTH DAY of MAY, 2020 from 7:00 o'clock in the 
morning until 8:00 o'clock in the evening for the purpose of casting their votes 
for Mayor to serve for the unexpired term. 

 
 ORDERED: It is further ordered that the following polling places are designated by this 

Council: 
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    WARD 1, PRECINCT A – Elk’s Home, 31 Park Street 
    WARD 1, PRECINCT B – Elk’s Home, 31 Park Street 
    WARD 2, PRECINCT A – Levi Heywood Memorial Library, 55 W Lynde Street 
    WARD 2, PRECINCT B – Levi Heywood Memorial Library, 55 W Lynde Street 
    WARD 3, PRECINCT A – Acadien Social Club, 193 Parker Street  
    WARD 3, PRECINCT B – High Rise Community Room, 104 Church Street 
    WARD 4, PRECINCT A – Gardner Police Headquarters, 200 Main Street 
    WARD 4, PRECINCT B – Gardner Police Headquarters, 200 Main Street 
    WARD 5, PRECINCT A – Knights of Columbus Hall, 110 South Main Street 
    WARD 5, PRECINCT B – Knights of Columbus Hall, 110 South Main Street 
 

Presented to the Acting Mayor for Approval – January 22, 2020 
Approved – January 22, 2020 
JAMES M. WALSH, Acting Mayor  

 
#10243 
On a motion by Councillor James Boone and seconded by Councillor Karen Hardern, it was 
voted viva voce, eleven (11) yeas, President James Walsh and Councillors James Boone, Nathan 
Boudreau, Craig Cormier, Ronald Cormier, Aleksander Dernalowicz, Scott Joseph Graves, 
Karen Hardern, Judy Mack, Elizabeth Kazinskas, and George Tyros, to send a Letter of 
Appreciation and Recognition to former Mayor Mark Hawke for his many years of dedicated 
service to the City of Gardner. 

 

ANNOUNCEMENTS and COMMENTARY 
  

Councillor Nathan Boudreau expressed his appreciation to Council President James Walsh for 
appointing him to Chair the Public Service Committee and then recognized his colleagues on 
the Committee, as “all are Ward Councillors and get the calls involving their wards.” 
 

Councillors expressed their appreciation and best wishes to Council President James Walsh for 
the new task that he will undertake as Acting Mayor.  
 

Councillors expressed their appreciation to former Mayor Make Hawke for his many years of 
dedicated service to the City. 
 

Citing Mayor Hawke’s Letter of Resignation, Councillor Scott Graves said, “I could not help 
but wonder how things might have been if my decision in your [President’s] seat would have 
been upheld by the City Council when I tried one last time to put the salary issue in front of 
the City Council. I thought I made the right decision. I was overruled by the City Council. So 
it stands forever as the fact that I was wrong.  However, there is a memo that I put in the file 
for posterity’s sake, so if anybody wants to take a gander at that. And, I think perhaps there’s 
a chance that Mark Hawke would still be here if my decision had been upheld that night.”  
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Commenting on the issue raised by Councillor Graves, Council President James Walsh stated 
that it is important to point out that the Council did not defeat a salary adjustment for the 
Mayor, but simply did not pass it because it was a 5-5 vote.  The reason, he said, is because he 
was not present and did not vote. But, he said, he was hopeful at a subsequent meeting that 
the matter would come up again under Reconsideration and that he expected that it would.  
“But it did not,” he said, “as a result, I was not able to vote.  Had I been able to do, I would 
have voted in favor of the adjustment. But, that time is passed.  Circumstances have developed 
and we move on from here.” 
 

Councillor Judy Mack said that the departure of Mayor Hawke and the current situation may 
provide something for the Council to reflect upon moving forward, whether equitable pay for 
the Mayor or reviewing parts of the City Charter to meet the needs of the City in the future.    
 

Councillor Judy Mack wished “a very Happy 90th Birthday” to her mother, Mary, “a proud 
lifelong resident of Gardner and a great example of a life well-lived.” 
 

Councillor Ronald Cormier stated that the Council met with the City Solicitor earlier in the 
evening concerning the function of an Acting Mayor and what powers that an Acting Mayor 
position possesses.  He said that the powers “were quite clarified,” but, “as with all things, this 
has become a learning experience for all of us.”     
 

Council President James Walsh informed the Council that he understands the duties, 
responsibilities, and the limitations of Acting Mayor and accepts them, noting that he has some 
experience in the role many years before. “I will do my best to act responsibly in their 
execution,” he added. 
 

CLOSING PRAYER 
 

President Walsh led the Council in the Closing Prayer. 
 

ADJOURNMENT 
 

On a motion by Councillor Nathan Boudreau and seconded by Councillor Judy Mack, it was 
voted viva voce, eleven (11) yeas, President James Walsh and Councillors James Boone, Nathan 
Boudreau, Craig Cormier, Ronald Cormier, Aleksander Dernalowicz, Scott Joseph Graves, 
Karen Hardern, Judy Mack, Elizabeth Kazinskas, and George Tyros, to adjourn at 8:06 p.m. 
 
 

Accepted by the City Council:  





















































§ 171-34. Police Officer

All police officers of the City of Gardner, not covered by a collective
bargaining agreement, regularly employed full time by the City shall
be granted an annual vacation without loss of pay as follows:

A. Regularly employed for one to four years shall be entitled to two
weeks (14 calendar days).

B; Regularly employed from five to nine years shall be entitled to three
Weeks (21 calendar days).

C. Regularly employed from 10 to 14 years shall be entitled to four
‘Weeks (28 calendar days).

D; Regularly employed for over 15 years shall be entitled to 31
calendar days.

E. Employees shall have two consecutive days off with each five days
of vacation. Each two-week vacation period shall consist of 10 paid
vacation days and four regular days off. One vacation week shall
consist of fi working days plus two days off.

5 171-35. Firefighter

All firefighters of the City of Gardner, not covered by a collective
bargaining agreement, regularly employed full time by the City shall
be granted an annual vacation without loss of pay as follows:

A. Regularly employed for one to four years shall be entitled to two
weeks (14 calendar days).

B. Regularly employed from five to nine years shall be entitled to
three weeks (21 calendar days].

C. Regularly employed from 10 to 14 years shall be entitled to four
weeks (28 calendar days].

D. Regularly employed for 15 years or more shall be entitled to 31
calendar days.

§ 171 -36. Other full-time officers and employees. [Amended
6-1-2009 by Ord. No. 1492]

All other employees or officers, except for the
Conservation/Planning Agent, those provided for by law and
those covered by a collective bargaining agreement, regularly employed
full time by the City shall be granted an annual vacation without loss
of pay as follows:
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§ 171-36 § 171-40

A. Regularly employed for one to four years shall be entitled to two
weeks or 10 working days.

B. Regularly employed from five to nine years shall be entitled to
three weeks or 15 working days.

C. Regularly employed from 10 years to 14 years shall be entitled to
four weeks or 20 working days.

D. Regularly employed for 15 years or more shall be entitled to fi
weeks or 25 working days.

§ 171-37. Other part-time officers and employees. [Amended
6-1-2009 by Ord. No. 1492]

All other employees or officers, except those provided for by law and
those covered by a collective bargaining agreement, regularly employed
part time by the City shall be granted an annual vacation without loss
of pay as follows:

A. To be eligible a part-time worker must have worked 27 weeks in
the aggregate during the 12 months preceding the fi day of June
in each year and must meet the eligibility requirements of part-
time employees as defined in Article XII, § 171-SOA.

B. They shall be entitled to the same vacation increments as full- time
employees as defined in § 171-36 based upon an eligible part-time
employee’s specific work hour schedule. One day will be equivalent
to the total number of hours worked per week divided by five days
(i.e., one day for 25 hours per week will be equivalent to five hours].

S 171-37(a). Conservation/Planning Agent.

The Conservation/PlanningAgent. shall be granted annual vacation without loss of
pay asfollows:

(1) Employedfor one to nineyears ofregular employment shall be entitled to
three (3) weeks orfifteen (15) working days.

(2) Regularly employedfrom ten t1Oyears to fourteen (14) years shall be
entitled to four 4) weeks or twenty 2O) working days.

(3) Regularly employedforfifteen (1 5) years or moreyears shall be entitled to
five (5) weeks or twenty-five (25) days.

Newly hired Conservation/Planning Agents shall be granted vacation time
according to thefollowing schedule:
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first dciv ofEmployment Number of Vacation Days

January 1 to April30 15
Mavi toAugust3l 10
September 1 to December 31

§ 171-38. Vacations to be granted by department heads.

Such vacations shall be granted by the heads of each department, as
such time as in their opinion will cause the least interference with the
performance of the regular work of the City

§ 171-39. Determination of regutar employment.

A person shall be deemed to be regularly employed within the
meaning of this article if he or she has been actually employed for 27
weeks in the aggregate during the 12 months preceding the fi day of
June of the year in which the vacation is to be granted.

§ 171-40. New employees.

New full-time employees will earn one day per month up to 10 days per
calendar year. This day will be credited the last day of each month. The
new employee shall continue to earn vacation in this manner until January
1 of the year following his/her anniversary date of benefited employment.
This vacation will only be allowed upon the completion of a probationary
period of six months. In no event shall a new employee be eligible for more
than 10 days of vacation per calendar year.

§ 171-41. Accumulation of vacation time.

Employees that do not utilize all of their vacation time within the
calendar year it was granted will be allowed to carry over into the next
calendar year twice their annual vacation accrual. Any employee who has
excess of that amount of vacation accumulation on December 31 shall
forfeit any excess of the permitted accumulation.

5 171-42. Minimum increments.

Vacation time may not be taken in less than one-half-day increments.

§ 171-43. Payment for accumulated vacation time.

In the event that an employee terminates employment with the City any
vacation accrued will be paid to the employee. If an employee dies, any
accrued vacation days shall be paid to the estate of said deceased
employee.
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§ 171-53. Vacation.

A. The Police Chief and Fire Chief shall be granted an annual
vacation without loss of pay as follows:

(1) Employed for one to four years shall be entitled to two weeks
(14 calendar days].

(2) Regularly employed five to nine years shall be entitled to three
weeks (21 calendar days]

(3] Regularly employed 10 to 14 years shall be entitled to four
weeks (28 calendar days].

L .•)

‘(4] Regularly employed for over 15 years shall be entitled to 31
calendar days.

B. All other department heads as defined in § 171-52 shall be
granted an annual vacation without loss of pay as follows:

(1) Employed for one to nine fo u r years of regular
e mployment shall be entitled to three weeks or 15 working
days.

(2) Regularly employed from 4G fi v e years to 4-4-
fo u r t e e n years shall be entitled to four weeks or 20
working days.

(3) Regularly employed 4- fi ft e e n years to n i n e t e e n
years or more years shall be entitled to five weeks or 25
working days.

(4) Regularly employmentfor twenty or more years shall be
entitled to 6 weeks or thirty working days.

C. A department head shall be deemed to be regularly employed
within the meaning of this article if he or she has been actually
employed for 27 weeks in the aggregate during the 12 months
preceding the fi day of June of the year in which the vacation is to
be granted.

D. Department heads that do not utilize all of their vacation time
within the calendar year it was granted will be allowed to carry
over into the next calendar year twice their annual vacation
accrual. Any department head who exceeds that amount of
vacation accumulation on December 31 shall forfeit any excess of
the permitted accumulation.

E. Newly hired department heads shall be granted vacation time
according to the following schedule:
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§ 171-53 § 171-53

Number of Vacation Days

First Day of Att Other Department

Emptoyment Police/Fire Heads

January 1 to April 30 14 15

May 1 to August 31 10 10

September 1 to 5 5
December 31

F. In the event that a department head terminates employment with
the City any vacation accrued will be paid to the department
head. If a department head dies, any accrued vacation days shall
be paid to the estate of said deceased department head.
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Alan Agnelli

From: Jeffrey Legros
Sent: Friday, January 10, 2020 10:17 AM
To: Alan Agnelli
Cc: Katie Medina; Joshua Cormier; Trevor Beauregard
Subject: FY2020 CDBG Mini-Entitlement Plan Resolution
Attachments: Resolution for CDBG (Council).doc; Proposed Projects BG2O - CDBGSC Recomended.pdf;

2020_CDBG.pdf; FY2018-FY2021 CDS - UPDATE2 - 1-10-2019.pdf; Council Submission
CDBG FY2O.pdf

Alan,

Can you please include this information on the Agenda for the upcoming Finance Committee meeting? It is for their

consideration and recommendation to City Council relative to the City’s upcoming Community Development Block Grant

(CDBG) Mini-Entitlement Program FY20 application. I have included the information as individual documents and as a

combined packet for your convenience. Let me know if there anything else you need or if you need me to reformat

anything.

Thank you,
Jeff

Jeffrey D. Legros, Assistant Director
Department of Community Development & Planning
City of Gardner
115 Pleasant Street, Gardner, MA 01440
978-630-4011, Ext.1

1



RESOLUTION

FY 2020 COMMUNITY DEVELOPMENT BLOCK GRANT
Mini-Entitlement Plan

BE IT RESOLVED BY THE CITY COUISICIL OF THE CITY OF GARDNER AS
FOLLOWS:

WHEREAS, the City council has reviewed the proposals prepared by the Department of
Community Development and Planning for inclusion within the FY 2020
Community Development Block Grant (CDBG) Mini-Entitlement Plan;
and

WHEREAS, the CDBG proposals seek funding for support of public social services,
demolition, infrastructure repair and upgrade, economic development,
rehabilitation, planning and design, and associated administrative costs;
and

WHEREAS, the activities proposed within the FY 2020 CDBG Mini-Entitlement Plan
meet the priorities identified within the City’s 2018-2021 Community
Development Strategy, and the 2004 Community Development Plan; and

WHEREAS, the City does not possess the bonding capacity or have the availability of
funds to appropriate from its general budget to undertake such projects
and reliance upon grant funds is required; and

WHEREAS, the City Council supports each of the activities as being consistent with
the City’s goal of promoting quality programs for its citizens;

NOW THEREFORE, the City Council hereby extends its support of each proposed
activity and endorses the City’s FY 2020 CDBG Mini-Entitlement Plan to be submitted
to the Commonwealth of Massachusetts, Department of Housing and Community
Development.
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FY2O1$ - fY2021 COMMUNITY DEVELOPMENT STRATEGY

The City of Gardner’s Community Development Strategy summarizes the City’s various efforts to
engage in community-based planning and priority setting, staying consistent with the Commonwealth’s
Sustainable Development Principals, and to outline a plan of action intended to accomplish specific
community development goals. The current Community Development Strategy (CDS) will be used to
direct resources from all sources toward projects that address that needs identified by the community as
high priorities. Acting through its Department of Community Development and Planning, using
specifically CDBG funds, projects will lie within the boundaries of the Downtown Urban Renewal Area
(D-URA) and the Mill Street Corridor Urban Renewal Area (MSC-URA).

Housing: Expansion and Retention. This category is consistent with Concentrate Development and
Mix Uses and Expand Housing Opportunities.

The City of Gardner is committed to expanding housing opportunities in appropriate locations to meet
the needs of Gardner’s population. Gardner has partnered with local and regional non-profit
organizations to enhance and rehabilitate properties creating safe and affordable housing and repairing
dilapidated buildings. Many of the properties in the D-URA are mixed use properties with retail or
commercial endeavors on the first floor and apartments on the upper floors, which due to a variety of
reasons, remain mostly vacant. In order to facilitate the redevelopment of these vacant properties, and
others throughout the City, the City must increase the quantity and availability of parking, expedite the
process for taking control of tax title properties, assess current zoning and promote smart growth
districts, address storm water management practices, and partner with local agencies and developers to
invest in the existing infrastructure. The City must also continue to support residents by partnering with
local banks and non-profit agencies to identify properties that are in pre-foreclosure, distribute
information regarding the availability of foreclosure counseling, assist with post-foreclosure issues.
Education to first time homebuyers is also crucial in foreclosure prevention.

Economic Development. This category is consistent with Concentrate Development and Mix Uses,
Advance Equity, Increase Job and Business Opportunities and Plan Regionally.

There are two distinct economic development goals in the City of Gardner — to diversify the local
economy and increase job opportunities by encouraging and facilitating retention and expansion of
Gardner based businesses as well as attracting new businesses to Gardner while promoting reinvestment
in older industrial and commercial properties. To that end, the City will continue to coordinate
economic development efforts by maintaining funding for the Economic Development Coordinator
(EDC) position. Within the role, the EDC will continue to implement the approved urban renewal plans;
identify and develop a new industrial business park; assist and expand training opportunities for the
local workforce; provide support to new and existing businesses throughout Gardner by organizing
company tours with potential partners; act as a conduit between the City and the Chamber of Commerce,
Square Two, NewVue Conmninities and other organizations for marketing and technical support such as
sign and façade improvements, marketing, business expansion efforts and networking with other
business owners; and partner with local non-profit agencies to assist in challenges facing the local
workforce such as job training, job-related transportation issues, job-related childcare, education and
financial literacy and self-sufficiency programs.

Open Space and Recreation. The Sustainable Development principles relevant to this section are to
Protect Land and Ecosystems and Use Natural Resources Wisely.



The City of Gardner has a fully updated Open Space and Recreation Plan (OSRP) that was accepted by
the State in 2015. The overall purpose of the OSRP is to provide Gardner’s residents with a diverse
system of interconnected open space areas and quality recreational opportunities that protect natural
resources, promote public health, and enhance the quality of life. Enhancing the quality of life in a
community must maintain a careful balance between equity, environment and economy. To meet the
overall goal of the OSRP, it is important that the City focus on acquiring additional open space parcels,
or more effectively utilize existing land; improve management and maintenance of existing municipally
owned open space, including land and bodies of water; increase opportunities for recreation along the
Otter River and other waterways; complete the North Central Pathway in partnership with the Town of
Winchendon; add new equipment and increase maintenance of existing equipment at the existing
recreation facilities; look for opportunities to acquire land, or repurpose existing land, for additional
recreational facilities and/or fields; construct, replace, and maintain a sidewalk network throughout the
City to ensure a safe walkable community; adopt a reduced salt policy; and promote the benefits of
donating open space.

Transportation. The Sustainable Development Principle of Provide Transportation Choice is most
relevant to this section.

The City’s goals include increasing access to transportation options and ensuring safe, accessible options
for all travel modes — walking, biking, transit and vehicles — for people of all ages and abilities,
including those with disabilities, allowing safe and convenient travel throughout the City. To that end,
the City continues to advocate for increased bus service to allow working parents and the
underemployed better access to childcare facilities and employment opportunities; upgrading State
Route 2 and improvements to the Community Rail System serving Northern Worcester County; promote
walking and biking opportunities within the City and advocate for bicycle racks on buses to allow travel
between communities for recreational purposes; apply appropriate Smart Parking standards and
strategies in the target areas and increase the availability of parking the target areas; continue to upgrade
the sidewalks to ADA/MAAB standards and repair deteriorated infrastructure which will include
preparing and implementing a pavement management plan; provide better traffic control features such as
line painting and cross walks; and increase the enforcement of traffic laws and ordinances.

The City has entered into a Community Compact with the Commonwealth of Massachusetts and has
created a Complete Streets Policy outlining its commitment in obtaining its transportation goals.

Special Needs. This category does not tie in to the Commonwealth’s Sustainable Development
Principles but is an important component to the Community Development Strategy of the City of
Gardner.

It is important the residents of Gardner have equal access to municipal and regional services, activities
and programs. To the that end, the City will continue to evaluate its ADA Transition Plan and make
recommendations where necessary; provide auxiliary aids and services that allow municipal
communication improvement; increase the support available to persons having special needs, including,
but not limited to, the elderly, the homeless, victims of domestic violence, low and moderate income
persons and the disabled; expand partnerships with local and regional health, social and human service
providers; support efforts of private developers to create affordable and market rate senior housing;
expand existing City efforts to rehabilitate substandard housing, particularly inaccessible, multi-family
buildings; continue to upgrade the existing infrastructure with ADA compliant curbs and ramps to make
travel more accessible; and provide support to address public health priorities including those dealing
with addiction, mental health and physical disabilities.



FY20 1$ - FY2021 COMMUNITY DEVELOPMENT STRATEGY
PRIORITY LIST

1. Reconstruct or alter streets, sidewalks, and public buildings to allow for handicap accessibility
and to encourage pedestrian travel. — Year 1-3. Additional funding potential through the
Complete Streets program as well as local City funding.

2. Upgrade existing infrastructure, particularly in the Downtown Urban Renewal Area and Mill
Street Corridor Urban Renewal Area. Year 1-3.

3. Apply Complete Streets Standards to Target Areas, Timpany Boulevard Corridor, and safe route
to school areas to accommodate all modes of travel and help facilitate economic growth. Year 1-
3. See above.

4. Apply appropriate “Smart Parking” standards and strategies and increase availability of parking
in the Downtown Urban Renewal Area. Year 1-3.

5. Implement the approved Downtown and Mill Street Corridor Urban Renewal Plans. Years 1-3.

6. Restore, enhance, build and support diverse recreational facilities and/or activities. Year 2/3.
Additional funds through Trails Grant and other recreational sources.

7. Implement the Open Space and Recreation Plan including, but not limited to, acquiring,
protecting, and maintaining open space and environmentally sensitive lands. Years 1-3. See #6.

8. Support and expand economic security and self-sufficiency programs. Year 1-3

9. Work cooperatively with all area for-profit, non-profit and service agencies to implement the
CDS. Years 1-3.

10. Selectively demolish buildings that are beyond reuse in the Target Area. Year 2

11. Rehabilitate dilapidated buildings within the Target Area (Downtown Urban Renewal Area and
Mill Street Corridor Urban Renewal Area). Year 1-3

12. Attract and assist businesses opening in, relocating to, or already existing in, Gardner. Years 1-
3.

13. Redevelop vacant or underutilized land and buildings, particularly in the Urban Renewal Areas.
Year 3.

14. Rehabilitate non-code compliant, and/or construction of, affordable single and multi-family
homes.
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